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United States of America, ss

:

To GALEN H. WELCH, Collector of Internal Revenue

for the Sixth Collection District of California, and

SAMUEL W. McNABB, United States Attorney,

—GREETING:

Yon are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be held at the City of San Francisco, in the

State of California, on the 7th day of March, A. D. 1932,

pursuant to Order Allowing Appeal filed in the Clerk's

Office of the District Court of the United States, in and

for the Southern District of California, in that certain

cause entitled "Merchants Trust Company, Trustee of

Trust No. 123-B N. S., v. Galen H. Welch, Collector of

Internal Revenue for the Sixth Collection District of

California," No. 381 1-H, wherein Merchants Trust Com-

pany, Trustee of Trust No. 123-B N. S., is the Plaintiff

and Appellant, and you as Defendant and Respondent are

to show cause, if any there be, why the Judgment and

Decree heretofore entered on February 5th, 1932 in the

said Order Allowing Appeal mentioned, should not be

corrected, and speedy justice should not be done to the

parties in that behalf.

WITNESS, the Honorable Geo. Cosgrave United

States District Judge for the Southern District of Cali-

fornia, this 8th day of February, A. D. 1932, and of the
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Independence of the United States, the one hundred and

fifty-sixth.

Geo. Cosgrave

U. S. District Judge for the Southern District of

California.

RETURN ON SERVICE OF WRIT

UNITED STATES OF AMERICA, )

) ss:

Sou District of Cal )

I hereby certify and return that I served the annexed

Citation on the therein-named Galen H. Welch, Collector

of Internal Revenue for the 6th District of Calif, by

handing to and leaving a true and correct copy thereof

with E. M. Cohee, Chief Deputy to same personally at

Los Angeles in said District on the 9th day of Feb. A. D.,

1932.

A. C. Sittel

U. S. Marshal

By Charles E. Rice

Deputy

[Endorsed] : Marshal's Civil Docket No 12738 In the

United States Circuit Court of Appeals for the Ninth

Circuit Merchants Trust Company, Trustee of Trust No.

123-B N. S., plaintiff and appellant vs. Galen H. Welch,

Collector of Internal Revenue for the Sixth Collection Dis-

trict of California, defendant and respondent. Citation

Filed Feb. 12, 1932 R. S. Zimmerman, Clerk By B. B.

Hansen Deputy Clerk.
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IN THE UNITED STATES DISTRICT COURT IN

AND FOR THE SOUTHERN DISTRICT OF
CALIFORNIA, CENTRAL DIVISION.

MERCHANTS TRUST COMPANY,
Trustee of Trust No. 123-B N. S.,

Plaintiff,

At Law
No. 381 1-H-v-

GALEN H. WELCH, Collector of In-

ternal Revenue for the Sixth Collec-

tion District of California,

Defendant.

COMPLAINT

COMES NOW the Plaintiff, and as a cause of action

against the Defendant, Galen H. Welch, alleges:

I.

That the jurisdiction of this court is dependent upon a

Federal question, in that the cause arises under the laws

of the United States pertaining to Internal Revenue,

to-wit: the Revenue Acts of 1926 and 1928.

II.

The Trustee herein is a corporation organized under

the laws of the State of California, and authorized to act

as trustee for express trusts, and is now the Trustee of

Trust No. 123-B. N. S. as hereinafter referred to, and

for the beneficiaries thereof.

III.

That the Defendant, Galen H. Welch, has been since

April 3, 1926, and is now the duly commissioned and

acting Collector of Internal Revnue for the Sixth Collec-

tion District of California, pursuant to the laws of the
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United States, and resides and has his office in the City

of Los Angeles, County of Los Angeles, State of Cali-

fornia.

IV.

That this action is brought against the Defendant as

an officer acting under and by virtue of the Revenue Acts

of 1926 and 1928 on account of acts done under color of

his office and of the Revenue Laws of the United States

as will hereinafter more fully appear.

V.

On, to-wit, the 9th day of May, 1922, the Merchants

Trust Company entered into an agreement—a copy of

which is attached hereto as Exhibit "A", and made a part

hereof—with the Hellman Commercial Trust & Savings

Bank, a corporation, to purchase certain real property

situated in Los Angeles County, California. The agree-

ment to purchase was entered into by the Merchants Trust

Company acting for and at the instance and request of

certain persons hereinafter referred to as buyers. The

Merchants Trust Company as trustee executed a declara-

tion of trust, dated the first day of July, 1922, in which

the Hellman Commercial Trust & Savings Bank was des-

ignated as trustor, and in which certain individuals named

in the declaration of trust, a copy of which is attached

hereto as Plaintiff's Exhibit 'TV and made a part hereof,

were named as beneficiaries.

VI.

Said declaration of trust above referred to was entered

into for the purpose of securing the unpaid balance of the

purchase price of the real property mentioned in said

contract dated May 9, 1922, attached hereto as Exhibit

"A", together with other amounts which had been or
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might be advanced in connection therewith, and also for

the further purpose of facilitating the transfer of title of

portions thereof. In addition, said declaration of trust

secured to any purchaser of a portion of the trust prop-

erty a clear title upon completion of payments.

VII.

Between July 1, 1922 and January 1, 1928, the Trustee

had entered into contracts for the sale of certain portions

totaling a substantial part of the real property conveyed

to the Trustee herein. The contracts referred to above

required the purchase price to be paid in installments over

varying periods of time ranging from one to four years.

Under the terms of said contracts no title was conveyed to

the purchaser until payments had been completed. A typi-

cal contract of sale is attached hereto, as Plaintiff's Ex-

hibit "C", and is made a part hereof.

VIII.

During the calendar year 1928, the activities of the

Trustee were substantially devoted to the collection of

sums due under contracts entered into prior to January

1, 1928, for the sale of certain portions of the trust

property.

IX.

The sale of real estate on contracts such as those em-

ployed by the Trustee herein, and the collection of amounts

provided by said contracts covering a considerable period

of time, was, during the year 1928, and prior and subse-

quent thereto, hazardous. In certain instances, owing to

the failure of the purchaser to complete payments, the

Trustee was required to repossess the property so sold.
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X.

As a result of the hazards referred to above, during

1928 and prior and subsequent thereto, it was impossible

to determine whether or not the trust and/or the bene-

ficiaries thereof realized any profit from the sale of said

trust property or portions thereof until the cost, including

all selling expenses of the entire trust property, had been

recovered, and in no event was any taxable profit realized

by the trust and/or the beneficiaries thereof from the sale

of any lot or portion of said trust property, until the cost

of the entire trust property had been recovered in cash.

XL
From the inception of the trust to December 31, 1928,

and prior and subsequent thereto, the books and records

of the trust had been and are now being kept on the basis

of actual cash receipts and disbursements. During the

years 1923, 1924, 1925, 1926, and 1927, the said Trustee,

on behalf of said trust, filed returns with the Collector

of Internal Revenue for the Sixth Collection District of

California, on Form i£1041, as a trust under the provi-

sions of Section 219 of the Revenue Acts of 1921, 1924,

and 1926.

XII.

On or about March 13, 1929, the Commissioner of

Internal Revenue ruled that the Plaintiff herein was trans-

acting business in the form and manner ordinarily adopted

by corporations, and that it constituted, during the year

1928, an association, and was taxable for said period as a

corporation, and directed said Trustee to file on behalf

of said trust a return for the calendar year 1928, on Form

#1120, the income tax return employed by corporations,

and to pay tax on any income shown thereon at the rate of
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12 per centum. In addition, the Commissioner of Internal

Revenue directed the Trustee to compute the income of

said trust on the theory that a measure of profit was real-

ized by the trust on the sale of each individual lot or parcel

of the trust property, and that a measure of profit was

received from each collection made by said trust during

the calendar year 1928. without regard to whether or not

the cost of the entire property of the trust had been re-

covered in cash.

XIII.

The Trustee of the Plaintiff herein, under protest and

to avoid the imposition of any penalties, complied with the

demands of the Commissioner of Internal Revenue as set

forth in the preceding paragraph of this Complaint, and

on, to-wit, the 13th day of March, 1929, filed with the

Defendant herein, as Collector of Internal Revenue for

the Sixth Collection District of California, a tentative

income tax return for the calendar year 1928, on cor-

porate form if 1120, and applied for and received an ex-

tension to May 15, 1929, in which to file a final return;

and on April 18, 1929, filed a completed return for the

calendar year 1928 on corporation form ^f 1120, and paid

thereon, under specific protest and duress, on, to-wit, April

18, 1929, to the Defendant, as income taxes, the amount

of $5,712.65. In determining the income of said trust for

the calendar year 1928, the Trustee of the Plaintiff like-

wise under protest complied with the demands of the Com-

missioner of Internal Revenue and computed the profit

of the trust for the year 1928 on the basis directed by the

Commissioner of Internal Revenue as set forth in detail

above.
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XIV.

Thereafter, on to-wit, April 18, 1929, in accordance

with the law and the regulations, the Trustee filed with

the Commissioner of Internal Revenue, through the De-

fendant, its claim for the refund of said taxes so erro-

neously assessed and paid by the Plaintiff for the calendar

year 1928. The basis of said claim for refund was the

same as set forth in this Complaint, and as shown in the

attached copy, marked Plaintiff's Exhibit "D".

XV.

That more than six months have elapsed since the filing

of said claim for refund, and no action relative thereto

has been taken by the Defendant, by the Commissioner of

Internal Revenue, or by any authorized agent of either.

XVI.

The Plaintiff did not transact business in 1928, or prior

or subsequent thereto, or employ the form or manner of

organization ordinarily adopted by corporations, and was

not an association taxable as a corporation during the

calendar year 1928, or any part thereof, and was not sub-

ject to tax as a corporation during all or any part of said

calendar year 1928, and the Commissioner of Internal

Revenue erred in requiring the Plaintiff to rile a return as

a corporation for said year and to pay any tax for said

year.

XVII.

The Commissioner of Internal Revenue erred in requir-

ing the Plaintiff, even assuming without conceding said

Plaintiff to be taxable as a corporation for the calendar

year 1928, to compute or report its profit on the basis that

a profit or loss was realized upon the sale of each indi-

vidual lot or parcel of the trust property, and the Commis-
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sioner of Internal Revenue erred in not permitting said

trust to compute and report its profit, if any, if, as, and

when the entire cost of said property, including all selling

expenses, had been recovered from actual collections.

XVIII.

That Defendant erroneously and unlawfully collected

and is now erroneously and unlawfully withholding said

taxes in the amount of $5,712.65 from the Plaintiff, and

is indebted to the Plaintiff in said sum, plus interest at

the rate of six per centum per annum from April 18, 1929,

the date of the payment by Plaintiff; and though often

demanded the Defendant has not nor has anyone for him

repaid, refunded, or credited said sum or any part thereof

to the Plaintiff, and the claim of Plaintiff herein is the

sole property of Plaintiff and has not been sold, trans-

ferred, or assigned to any person or individual.

WHEREFORE, Plaintiff prays for judgment against

the Defendant in the amount of $5,712.65, plus interest at

six per centum from April 18, 1929, together with costs of

suit.

MILLER, CHEVALIER, PEELER & WILSON,

By Dana Latham

By Joseph D. Peeler

By Melvin D. Wilson

GIBSON, DUNN & CRUTCHER,

By Henry F. Prince

Attorneys for Plaintiff.
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STATE OF CALIFORNIA )

) ss.

COUNTY OF LOS ANGELES )

L. S. Colyer, being first duly sworn, on oath deposes and

says:

That he is Secretary of Merchants Trust Company,

Trustee of Trust #123-B N. S., and as such he has

authority to verify the foregoing Complaint; that he has

read the said Complaint and that the facts therein con-

tained are true to the best of his knowledge and belief.

L. S. Colyer

Subscribed and sworn to before me this 21st day of

November, A. D. 1929.

Emil Baruch

Notary Public in and for the County of Los Angeles,

State of Calfornia.

[Seal
J

[Endorsed]: At Law No. 381 1-H In the United

States District Court in and for the Southern District of

California, Central Division. Merchants Trust Company,

Trustee of Trust No. 123-B, N. S. plaintiff, v. Galen H.

Welch, Collector of Internal Revenue for the Sixth Col-

lection District of California, defendant. Complaint. Filed

Nov. 22, 1929 R. S. Zimmerman, Clerk, by Edmund L.

Smith, Deputy Clerk. Miller, Chevalier, Peeler & Wilson,

819 Title Insurance Bldg., Los Angeles, California, attor-

neys for plaintiff.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B N. S.,

Plaintiff, AT LAW
No. 381 1-H

ANSWER OF
DEFENDANT
WELCH.

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the Sixth

District of California,

Defendant.

COMES NOW the defendant, Galen H. Welch, and in

answer to the above complaint, admits, denies and al-

leges, to-wit:

I.

Answering Paragraph I of plaintiff's complaint, defend-

ant admits the allegations contained therein.

II.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph II,

and upon that ground denies each and every allegation

contained therein.

III.

Answering Paragraph III of plaintiff's complaint, de-

fendant admits the allegations contained therein.

IV.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph IV,



Galen H. Welch, Collector, etc. 13

and upon that ground denies each and every allegation

contained therein.

V.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph V,

and upon that ground denies each and every allegation

contained therein.

VI.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph VI,

and upon that ground denies each and every allegation

contained therein.

VII.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph VII,

and upon that ground denies each and every allegation

contained therein.

VIII.

This defendant has no information upon which to base a

belief as to the allegations contained in Paragraph VIII,

and upon that ground denies each and every allegation

contained therein.

IX.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph IX,

and upon that ground denies each and every allegation

contained therein.

X.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph X,

and upon that ground denies each and every allegation

contained therein.
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XL
This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph XL
and upon that ground denies each and every allegation

contained therein.

XII.

Answering the allegations contained in Paragraph XII,

this defendant admits that on or about March 13th, 1929,

the Commissioner of Internal Revenue ruled that the

plaintiff herein was transacting business in the form and

manner ordinarily adopted by corporations and that it

constituted, during the year 1928, an association and was

taxable for said period as a corporation. Defendant fur-

ther admits that on or about the said 13th day of March,

1929, the Commissioner of Internal Revenue directed that

the said Trustee file, on behalf of said trust, a return for

the calendar year 1928 on Form 1120, and to pay tax on

any income shown thereon at the rate of 12 per centum.

Defendants denies each and every other allegation con-

tained in said paragraph.

XIII.

Answering the allegations contained in Paragraph XIII,

this defendant admits that on or about April 18th, 1929

plaintiff filed a completed return for the calendar year

1928 on corporation form 1120, and paid thereon, on said

date, to the said defendant, as income tax, the amount of

Five Thousand Seven Hundred and Twelve and 65/100

Dollars ($5,712.65). Defendant denies each and every

other allegation contained in said paragraph.

XIV.

This defendant has no information upon which to base

a belief as to the allegations contained in Paragraph XIV,
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and upon that ground denies each and every allegation

contained therein.

XV.

Answering Paragraph XV of plaintiff's complaint, de-

fendant admits the allegations contained therein.

XVI.

Answering Paragraph XVI of plaintiff's complaint, de-

fendant denies each and every allegation contained therein.

XVII.

Defendant denies generally and specifically each and

every allegation contained in Paragraph XVII. Defend-

ant admits that it has not repaid to plaintiff the sum of

Five Thousand Seven Hundred Twelve and 65/100 Dol-

lars ($5,712.65), but denies each and every other allega-

tion in said paragraph.

WHEREFORE, defendant respectfully prays that

plaintiff take nothing by its complaint; that judgment be

rendered for the defendant and that the defendant have its

costs of suit.

SAMUEL W. McNABB
United States Attorney.

Harry Graham Baiter

HARRY GRAHAM BALTER
Assistant United States Attorney.

UNITED STATES OF AMERICA, )

: ss.

Southern District of California )

HARRY GRAHAM BALTER, being first duly sworn,

deposes and says: that he is an Assistant to the United

States Attorney for the Southern District of California,
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and one of the attorneys for the defendant in the within

entitled action; that he has read the foregoing answer and

knows the contents thereof; that the same is true of his

own knowledge, except as to the matters which are herein

stated on his information or belief, and as to those matters

that he believes it to be true.

Harry Graham Baiter

HARRY GRAHAM BALTER

SUBSCRIBED and SWORN to before me this 26th

day of December, 1929.

R. S. Zimmerman,

Clerk, U. S. District Court, Southern

District of California

By Edmund L. Smith, Deputy

[Seal]

[Endorsed]: At Law No. 3811-H In the District

Court of the United States for the Southern District of

California Central Division Merchants Trust Company,

Trustee of Trust No. 123-B N. S., Plaintiff, vs. Galen

H. Welch, Collector of Internal Revenue for the Sixth

District of California, Defendant. Answer of Defend-

ant Welch. Received copy of within answer this 28 day

of December, 1929 Miller, Chevalier, Peeler & Wilson

By Melvin D. Wilson Attorney for Plaintiff Filed Dec.

28, 1929 R. S. Zimmerman, Clerk By Edmund L.

Smith, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

MERCHANTS TRUST COMPANY,
Trustee of Trust No. 123-B N. S.,

Plaintiff,

vs.

At Law
No. 3811-H.GALEN H. WELCH, Collector of

Internal Revenue for the Sixth Dis-

trict of California,

Defendant.

STIPULATION WAIVING JURY

We, the Attorneys for the respective parties, hereby

waive the trial to the jury of this cause and agree to sub-

mit the same to the Court without the intervention of a

jury.

DATED: December 21, 1929.

MILLER, CHEVALIER, PEELER & WILSON
By Melvin D. Wilson

Attorneys for Plaintiff

DATED: December 23, 1929.

SAMUEL W. McNABB
United States Attorney

By Harry Graham Baiter

Assistant United States Attorney

Attorneys for Defendant.
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[Endorsed]: At Law No. 381 1-H In the District

Court of the United States in and for the Southern Dis-

trict of California Central Division Merchants Trust

Company, Trustee of Trust No. 123-B X. S., Plaintiff,

vs. Galen H. Welch, Collector of Internal Revenue

the Sixth District of California. Defendant. Stipulation

Waiving" Jury Filed Dec 23 1929 R. S. Zimmerman

R. S. Zimmerman, Clerk. Miller, Chevalier, Peeler &

Wilson 819 Title Insurance Building Los Angeles,

California. Attorneys for Plaintiff.

IX THE DISTRICT COURT OF THE UNITED
STATES IX AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

MERCHANTS TRUST COMPANY,
Trustee of Trust No. 123-B X. S.,

Plaintiff,

vs.

At Law-
Xo. 3811-H.

GALEN H. WELCH, Collector of

Internal Revenue for the Sixth Col-

lection District of California,

Defendant.

SPECIAL FINDINGS OF FACT AND
CONCLUSIONS OE LAW

This cause came on regularly for trial on the 16th day

of June, 1931, before the Court sitting without a jury,

trial by jury having been waived by written stipulation of
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the parties hereto; plaintiff appearing by Miller, Chevalier,

Peeler & Wilson, through Melvin D. Wilson, Esq., and

Gibson, Dunn & Crutcher, through Henry F. Prince, Esq.,

its attorneys, and the defendant appearing by Samuel W.

McNabb, United States Attorney for the Southern Dis-

trict of California, Ignatius F. Parker, Assistant United

States Attorney for said District, and Alva C. Baird,

Special Attorney, Bureau of Internal Revenue; the case

having been submitted on a written Stipulation of Facts,

briefs having been filed and the Court having fully consid-

ered the same, the Court hereby adopts the facts stipulated

in writing as its Special Findings of Fact and particularly

those enumerated below, and adopts the Conclusions of

Law hereinafter indicated:

I.

H. H. Cotton, who had been engaged in the real estate

business in and around the City of Los Angeles, Cali-

fornia, for a great many years, entered into a contract

with the Rodeo Land and Water Company to purchase a

tract of land comprising approximately 190 acres, for the

sum of $242,314. The purchase contract was transferred

to the Hellman Commercial Trust & Savings Bank as

Trustee, and the trust was designated 123.

II.

One C. C. C. Tatum desired to purchase a portion of

the land involved in Trust 123 for the purpose of subdi-

vision and sale, and interested nineteen other persons,

including H. H. Cotton, and caused the Merchants Trust

Company to enter into a contract to purchase approxi-

mately I36y2 acres of the land from the Hellman Com-

mercial Trust & Savings Bank for the sum of $320,785.

H. H. Cotton, as the principal beneficiary of Trust 123,
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approved the contract for the seller, and C. C. C. Tatuni

approved the contract for the buyer. The Merchants

Trust Company held the purchase contract as Trustee for

the 20 persons interested in the enterprise. The Trust

was designated as Trust No. 123-B. N. S. The last named

Trust, a copy of which was attached to and made a part

of plaintiff's complaint, was executed on the 1st day of

July, 1922. The tract of 136v? acres acquired by the

Merchants Trust Company, as Trustee, acting for the

syndicate of 20 persons, referred to above, was located

within what is now the present corporate limits of the

City of Beverly Mills, California. The motivating pur-

pose of this Trust was to subdivide into city lots, improve

and sell the tract, above referred to, to the profit of the

beneficiaries interested therein.

111.

Both H. II. Cotton and C. C. C. Tatum were substan-

tially interested in the Trust as beneficiaries. The latter

individual became exclusive sales agent for the Trust, and

was authorized to and did promote the enterprise of im-

proving, subdividing and selling the property.

[V.

The amount to be paid for the one hundred thirty-six

and one-half acres involved, was $320,785.00, payable in

five (5) yearly installments, the first of which became due

in May, 1923. All of the installments were for the sum

of $50,000, each, except the last and final payment, which

became due on May 9, 1927, which was for the sum of

$70,785. All of the deferred payments bore interest from

May 9, 1922 at the rate of six per cent (6%) payable

semi-annually.
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V.

There were associated with Mr. Tatum and Mr. Cotton

in this enterprise, eighteen (18) other beneficiaries, each

owning beneficial interests of from five to ten one hundred

fiftieths (5 to 10/150ths).

The Court also finds:

VI.

That from the inception of the Trust to December 31,

1928, and prior and subsequent thereto, the books and

records of the trust had been and are now being kept on

the basis of actual cash receipts and disbursements. Dur-

ing the years 1923, 1924, 1925, 1926 and 1927, the said

Trustee, on behalf of said Trust, filed returns with the

Collector of Internal Revenue for the Sixth Collection

District of California, on Form #1041, as a Trust under

the provisions of Section 219 of the Revenue Acts of

1921, 1924, and 1926.

That within one year after the passage of the Revenue

Act of 1928, the Trustee filed an election to be taxed

under the provisions of Section 704(b) of the Revenue

Act of 1928, for all years prior to 1928, and that pursuant

to said election the Commissioner of Internal Revenue

taxed said Trust as a Trust for those years.

VII.

That the Commissioner of Internal Revenue ruled that

the Plaintiff herein was transacting business in the form

and manner ordinarily adopted by corporations, and that

it constituted, during the year 1928, an association, and

was taxable for said period as a corporation, and directed

the Trustee to file on behalf of said Trust, a return for

the calendar year 1928, on Form #1120, the income tax

return employed by corporations, and to pay tax on any
income shown thereon at the rate of 12 per centum.
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VIII.

That the Trustee of the Plaintiff herein, under protest

and to avoid the imposition of any penalties, complied with

the demands of the Commissioner of Internal Revenue

as set forth in the preceding paragraph, and on the 13th

day of March, 1929, filed with the Defendant herein as

Collector of Internal Revenue for the Sixth Collection

District of California, a tentative income tax return for

the calendar year 1928, on Form #1120, and applied for

and received an extension to May 15, 1929, in which to

file a final return; and on April 18, 1929, filed a completed

return for the calendar year 1928 on corporation Form

#1120, and paid thereon, under specific protest and

duress, on, to-wit, April 18, 1929, to the Defendant, as

income taxes for the year 1928, the amount of $5,712.65,

together with interest from March 15, 1929. on one quar-

ter of said amount.

IX.

That thereafter, on, to-wit, April 18, 1929, in accord-

ance with the law and the regulations, the Trustee filed

with the Commissioner of Internal Revenue, through the

Defendant, its claim for the refund of said taxes paid by

the Plaintiff to the Defendant for the year 1928.

X.

That neither the Commissioner of Internal Revenue,

nor the Defendant, nor any other authorized agent, acted

upon said claim within six months after the filing thereof.

XI.

That the claim is the property of Plaintiff and has not

been sold, transferred or assigned to any person or indi-

vidual.
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XII.

That the map indicating the lots and specifying the

streets, was recorded June 26, 1922. Such map was

prepared in March, 1922, but the surveying of the land

and the preparation of the map was paid for by this trust

after its execution.

XIII.

That the minimum restrictions to be imposed upon the

buyers of lots sold by this Trust, were fixed by the seller

of the land to this Trust namely, Hellman Commercial

Trust and Savings Bank and Minna A. Newman, who was

acting for H. H. Cotton.

XIV.

The Beneficiaries of Trust 123-B N. S. never had a

formal meeting at which they voted on any question per-

taining to the business of the Trust, or gave instructions

to Mr. Tatum or the Trustee. Mr. Tatum has remained

the Attorney-in-Fact, and the sales agent since the incep-

tion of the trust and has superintended the development

of the property and the sale of the lots during that period.

XV.
The Trust never acquired more than the original lots

specified and set forth in the Declaration of Trust.

XVI.
The Trust had no specific name other than Trust 123-B

N. S., given to it by the Trustee on its records. It had no

by-laws, seal, stationery, officers, other than the Attorney-

in-Fact and the sales agent, and it did not have any place

of business except that the Trustee had its own place of

business.

XVII
In 1928, no improvements were made, no maps re-

corded, and no streets dedicated.
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XVIII.

The Trustee required any and all instructions from

Mr. C. C. C. Tatum to be given in writing. Air. Tatum

conferred with, and received the approval of the Trustee

before making expenditures for improvement, and con-

ferred with, and received the approval of Air. H. H. Cot-

ton, relative to increasing the minimum building restric-

tions imposed on lot purchasers.

XIX.

That the total acreage in the lots involved in Trust No.

123-B N. S. was one hundred thirty-six and one-half

( I363/2) acres within the County of Los Angeles, Cali-

fornia, all of >aid land now being included within the

corporate limits of the City of Beverly Hills; that said lots

were acquired by Trust No. 123-B N. S. for the purpose

of improvement and sale of the lots in the subdivision.

XX.

Units of beneficial interests were sold to the other bene-

ficiaries for the purpose of raising additional capital to

facilitate the development, improvement and sale of the

tract; all of said beneficiaries purchased said units of

beneficial interests for the purpose of making a profit.

The beneficiaries received certificates of beneficial interests

in the form set forth in Exhibit H. The beneficiaries

were entitled to and did receive, upon request, information

from the Trustee or the sales agent relative to the devel-

opment and sale of the lots comprising the tract of land

held by the trust.

XXI.

That some of said beneficial interests were sold, trans-

ferred and assigned by the holders thereof, or pledged as



Galen H. Welch, Collector, etc. 25

collateral security for the payment of money or the per-

formance of other obligations.

XXII.

That the necessary improvement and development made

on said tract by said Trust, consisted mainly of grading,

rolling and oiling streets, constructing curbs and side-

walks, and installing a water system (including the drill-

ing of wells) for use in the development of the tract and

for the domestic use of the lot purchasers.

XXIII.

That a sales office was maintained on said tract by the

sales agent, the property advertised for sale, and a force

of sales agents engaged who operated under the direction

of C. C. C. Tatum; that during the year 1928 the sales

force was reduced to that of a tract manager, but that a

continuous effort has been made from the inception of the

trust, to date, to dispose of the remaining lots in the tract.

XXIV.

The evidence submitted discloses that this syndicate,

known as Trust No. 123-B N. S., was, during the taxable

year 1928, engaged in business. At the inception of the

Trust, there were six hundred eighty-five lots sold. Three

of these were sold in 1928, and the Trust had on hand for

the purposes of sale, forty-six and one-half (46^) lots

at the close of the last-named year. The management,

control and sale of the lots was vested in the beneficiaries,

and the Merchants Trust Company, as Trustee, was au-

thorized to act upon the order of the beneficiaries holding

a majority of beneficial interests. The beneficiaries ap-

pointed C. C. C. Tatum "as their and each of their attor-

ney-in-fact to represent them in all matters affecting said

buyers in connection with this Trust", * * *". How-



26 Merchants Trust Company, Trustee, vs.

ever, the Trustee was authorized to act upon the exclusive

order of Tatum, subject, however, to the right of the

majority of holders of certificates of beneficial interests

to remove Tatum as attorney-in-fact. In addition to the

initial investment by the holders of certificate of beneficial

interests, two assessments were made for the purpose of

defraying outstanding obligations, amounting to the sums

of 817,499.27 and S75.000.99, respectively. For the pur-

pose of making these assessments, assessment notices were

sent to the certificate holders. A copy of the form of

notice used for this purpose was introduced in evidence as

Exhibit "I". A distribution of the proceeds to the hold-

ers of certificates of beneficial interests, up to and includ-

ing December 31, 1928, totaled 8745,900.00.

CONCLUSIONS OF LAW
As conclusions of law from the foregoing facts, the

Court determines

:

1. That the Plaintiff, Trust No. 123-B N. S., was.

during the calendar year 1928, an association within the

meaning of the Revenue Act o\ 1928 and was therefore

subject to tax as a corporation under Sections 13 and 701

of the Revenue Act of 1928.

2. That the tax in issue was lawfully collected from

the Plaintiff by the Defendant.

3. That upon the pleadings the evidence and the law

Plaintiff is not entitled to recover anything from the

Defendant and that judgment must be for the Defendant

with costs and his disbursements herein.

Dated: This 5th day of February, 1932.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE.

Approved as to form as provided by Rule 44

:

Melvin D. Wilson

Attorneys for Plaintiff.
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[Endorsed]: At law. No. 381 1-H. In the District

Court of the United States, in and for the Southern Dis-

trict of California, Central Division. Merchants Trust

Company Trustee of Trust No. 123-B, N. S. plaintiffs, vs.

Galen H. Welch, Collector of Internal Revenue for the

Sixth Collection District of California, defendant. Special

Finding's of fact and Conclusions of law. Received copy

of the within Special Findings of Fact and Conclusions of

Law this 27th day of January, 1932. Miller, Chevalier,

Peeler & Wilson, by Melvin D. Wilson, attorneys for

plaintiff. Filed Feb. 5-1932 R. S. Zimmerman, Clerk

By Francis E. Cross Deputy Clerk

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT
OF CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COMPANY,
Trustee of Trust No. 123-B N. S.,

Plaintiff,

vs-

GALEN H. WELCH, Collector of

Internal Revenue for the Sixth Col-

lection District of California,

Defendant.

At Law
No. 381 1-H.

DECISION.

Judgment is ordered for defendant on authority of

Security First National Bank of Los Angeles vs. Galen
H. Welch, No. 6582, decided by the U. S. Circuit Court
of Appeals, Ninth Circuit, December 7, 1931.
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Defendant will prepare and present findings.

Dated this 21st day of December, 1931.

Geo. Cosgrave,

U. S. District Judge.

Filed Dec. 21 1931

R. S. Zimmerman Clerk

By Francis E. Cn ss

Deputy Clerk

IN THE DISTRICT COURT OF THE LWTTED
STATES IN AXD FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B X. S.,

Plaintiff.

vs.

(

)

<

( At Law-No. 381 1-H.

1

1

)

( JUDGMENT.
GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of )

California, )

Defendant. )

(

The above entitled cause came on regularly for trial

on the 16th day of June, 1931, before the Court sitting

without a jury, trial by jury having been waived by writ-

ten stipulation of the parties hereto; plaintiff appearing

by Miller, Chevalier, Peeler & Wilson, through Melvin

D. Wilson, Esq., and Gibson, Dunn & Crutcher, through

Henry F. Prince, Esq., its attorneys, and the defendant

appearing by Samuel W. McNabb, United States Attor-

ney for the Southern District of California, Ignatius F.
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Parker, Assistant United States Attorney for said Dis-

trict, and Alva C. Baird, Special Attorney, Bureau of

Internal Revenue; the case having been submitted on a

written Stipulation of Facts, briefs having been filed, and

the. cause having been submitted for decision, and the

Court having heretofore made and caused to be filed

herein its written Findings of Fact and Conclusions of

Law, and being fully advised in the premises:

IT IS ORDERED, ADJUDGED and DECREED that

the plaint iff take nothing by its complaint and that judg-

ment be entered against the plaintiff and in favor of the

defendant, together with his costs and disbursements in-

curred in said action as provided by law and taxed by the

Clerk of this Court in the sum of $15.50.

Dated: This 5th day of February, 1932.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE.

Approved as to Form as provided by Rule 44

:

Melvin D. Wilson

Attorney for Plaintiff.

JUDGMENT ENTERED FEBRUARY 5 1932.

R. S. ZIMMERMAN, Clerk

By Francis E. Cross

Deputy Clerk

[Endorsed]: At Law—No. 3811-H. In the District

Court of the United States, in and for the Southern Dis-

trict of California, Central Division. Merchants Trust
Company, Trustee of Trust No. 123-B N. S. plaintiff, vs.

Galen H. Welch, Collector of Internal Revenue for the

Sixth District of California, defendant. Judgment Re-
ceived copy of the within Judgment this 28th day of Jan-
uary, 1932. Miller, Chevalier, Peeler & Wilson, by Mel-
vin D. Wilson attorneys for plaintiff. Filed Feb. 5-1932
R. S. Zimmerman, Clerk By Francis E Cross Deputy
Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT OF

CAIFORNIA CENTRAL DIVISION

At Law No. 3811-H.

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B N. S.,

Plaintiff,

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

ENGROSSED BILL OF EXCEPTIONS

BE IT REMEMBERED, that on the 16th day of

June, 1931, the above entitled cause came on for trial

before this Court, Honorable George Cosgrave presiding,

the Court sitting without a jury, trial by jury having been

waived in writing by counsel for the respective parties.

The case was submitted on a written stipulation of

facts, and a further stipulation introducing' into evidence

numerous documents. Briefs were riled and the cause

submitted for decision.

Plaintiff appeared by Messrs. Miller, Chevalier, Peeler

& Wilson, by Melvin D. Wilson, Esq., and Messrs. Gib-

son, Dunn & Crutcher, by Henry F. Prince, Esq., and the

Defendant appeared by Samuel W. McNabb, United

States Attorney for the Southern District of California,

Ignatius F. Parker, Assistant United States Attornev for
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said District, and Alva C. Baird, Special Attorney, Bureau

of Internal Revenue.

The parties introduced into evidence a stipulation as to

certain facts which had been agreed upon by both parties,

which Stipulation is attached hereto and hereby made a

part of this Engrossed Bill of Exceptions.

The parties further introduced into evidence a Stipula-

tion Relating to Exhibits, together* with exhibits lettered

^A" to
lk

N". The said Stipulation and Exhibits "A" to

"M", inclusive, are attached hereto and hereby made a

part of this Engrossed Bill of Exceptions.

After the Court made a minute order finding for the

Defendant and instructing the Defendant to prepare and

file his special findings of fact and denying the Plaintiff's

request for special findings of fact, the Plaintiff filed

written exceptions, which Exceptions on Behalf of Plain-

tiff are attached hereto and hereby made a part of this

Bill of Exceptions. The Court allowed the exceptions as

shown therein.

The Special Findings of Fact and Conclusions of Law
proposed by Plaintiff and denied by the Court, of which

denial the Plaintiff took an exception, are attached hereto

and made a part hereof.

STIPULATION RE APPROVAL OF BILL OF
EXCEPTIONS

It is hereby stipulated and agreed by and between At-

torneys for Plaintiff and Defendant that the foregoing

Bill of Exceptions has been presented in time, that it

contains all evidence given, and proceedings had in the

trial of this action material to the appeal of Plaintiff, and

that it may be approved, allowed and settled by the Judge

in the above entitled Court as correct in all respects, and

that the same shall be made a part of the record in said

case and be the bill of exceptions therein, and that said
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Bill of Exceptions may be used by either Plaintiff or

Defendant upon any appeal taken by either Plaintiff or

Defendant.

DATED: February 10th, 1932.

MILLER, CHEVALIER, PEELER & WILSON
By Melvin D Wilson

Attorneys for Plaintiff.

SAMUEL W. McNABB,
United States Attorney,

Ignatius F Parker

By Alva C Baird

Assistant United States Attorneys,

Attorneys for Defendant.

IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE SOUTHERN DISTRICT

OF CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B N. S.

Plaintiff,

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

At Law No. 3811 -H

STIPULATION

IT IS HEREBY STIPULATED, by and between the

respective parties hereto, through their respective counsel,

MESSRS. MILLER, CHEVALIER, PEELER & WIL-
SON, for the Plaintiff, and SAMUEL W. McNABB,
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Esq., United States District Attorney, CLYDE THOM-
AS, Assistant United States District Attorney, and

ALVA C. BAIR, Special Attorney for the Bureau of In-

ternal Revenue, for the Defendant, that the following-

statements are true and correct and may be used as

agreed evidence in this case without prejudice to the right

of either party to introduce additional evidence not con-

tradictory to the statements contained in this Stipulation:

I.

From the inception of the Trust to December 31, 1928,

and prior and subsequent thereto, the books and records

of the trust had been and are now being kept on the basis

of actual cash receipts and disbursements. During the

years 1923, 1924, 1925, 1926 and 1927, the said Trustee,

on behalf of said Trust, filed returns with the Collector

of Internal Revenue for the Sixth Collection District of

California, on Form #1041, as a Trust under the pro-

visions of Section 219 of the Revenue Acts of 1921, 1924,

and 1926.

That within one year after the passage of the Revenue

Act of 1928, the Trustee filed an election to be taxed

under the provisions of Section 704(b) of the Revenue

Act of 1928, for all years prior to 1928, and that pur-

suant to said election the Commissioner of Internal Rev-

enue taxed said Trust as a Trust for those years.

II.

That the Commissioner of Internal Revenue ruled that

the Plaintiff herein was transacting business in the form

and manner ordinarily adopted by corporations, and that

it constituted, during the year 1928, an association, and

was taxable for said period as a corporation, and directed

the Trustee to file on behalf of said trust, a return for
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the calendar year 1928, on Form #1120, the income tax

return employed by corporations, and to pay tax on any

income shown thereon at the rate of 12 per centum.

TIL

That the Trustee of the Plaintiff herein, under protest

and to avoid the imposition of any penalties, complied with

the demands of the Commissioner of Internal Revenue

as set forth in the preceding paragraph, and on the 13th

day of March, 1929, tiled with the Defendant herein, as

Collector of Internal Revenue for the Sixth Collection

District of California, a tentative income tax return for

the calendar year 1928, <>n Form —1120. and applied for

and received an extension to May 15, 1929, in which to

file a final return; and on April IS, 1929, tiled a com-

pleted return for the calendar year 1928 on corporation

Form #1120, and paid thereon, under specific protest

and duress, on, to-wit, April IS. 1
( >2 (

), to the Defendant.

as income taxes for the year 1928, the amount ^i $5,-

712.65, together with interest from March 15. 1
( )2 (

>. on

one-quarter of said amount.

[V.

That thereafter, on, to-wit. April IS. 1929, in accord-

ance with the law and the regulations, the Trustee hied

with the Commissioner of Internal Revenue, through the

Defendant, its claim for the refund o\ said taxes paid by

the Plaintiff to the Defendant for the year 192S.

V.

That neither the Commissioner of Internal Revenue,

nor the Defendant, nor any other authorized agent, acted

upon said claim within six months after the filing thereof.
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VI.

That the claim is the property of Plaintiff and has not

been sold, transferred or assigned to any person or in-

, dividual.

VII.

That the map indicating the lots and specifying the

streets, was recorded June 26, 1922. Such map was pre-

pared in March 1922, but the surveying of the land and

the preparation of the map was paid for by this trust

after its execution.

VIII.

That the minimum restrictions to be imposed upon the

buyers of lots sold by this Trust, were fixed by the seller

of the land to this Trust namely, Hellman Commercial

Trust and Savings Bank and Minna A. Newman, who

was acting for H. H. Cotton.

IX.

The Beneficiaries of Trust 123-B N. S. never had a

formal meeting at which they voted on any question per-

taining to the business of the Trust, or gave instructions

to Mr. Tatum or the Trustee. Mr. Tatum has remained

the Attorney-in-Fact, and the sales agent since the in-

ception of the trust and has superintended the develop-

ment of the property and the sale of the lots during that

period.

X.

The Trust never acquired more than the original lots

specified and set forth in the Declaration of Trust.

XI.

The Trust had no specific name other than Trust 123 B.

N. S., given to it by the Trustee on its records. It had

no by-laws, seal, stationery, officers, other than the At-
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torney-in-Fact and the sales agent, and it did not have

any place of business except that the Trustee had its own

place of business.

XII.

In 1928, no improvements were made, no maps re-

corded, and no streets dedicated.

XIII.

The Trustee required any and all instructions from

Mr. C. C. C. Tatum to be given in writing. Mr. Tatum

conferred with, and received the approval of the Trustee

before making expenditures for improvement, and con-

ferred with, and received the approval of Mr. H. H. Cot-

ton relative to increasing the minimum building restric-

tions imposed on lot purchasers.

XIV.

That the total acreage in the lots involved in Trust No.

123-B N. S. was one hundred thirty-six and one-half

(I36J/2) acres within the County of Los Angeles, Cali-

fornia, all of said land now being included within the

corporate limits of the City of Beverly Hills; that said

lots were acquired by Trust No. 123-B N. S. for the pur-

pose of improvement and sale of the lots in the sub-

division.

XV.

Units of beneficial interests were sold to the other

beneficiaries for the purpose of raising additional capital

to facilitate the development, improvement and sale of

the tract; all of said beneficiaries purchased said units of

beneficial interests for the purpose of making a profit.

The beneficiaries received certificates of beneficial inter-

ests in the form set forth in Exhibit H. The beneficiaries

were entitled to and did receive, upon request, information
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from the Trustee or the sales agent relative to the de-

velopment and sale of the lots comprising the tract of land

held by the trust.

XVI.

That some of said beneficial interests were sold, trans-

ferred and assigned by the holders thereof, or pledged

as collateral security for the payment of money or the

performance of other obligations.

XVII.

That the necessary improvement and development made

on said tract by said Trust, consisted mainly of grading,

rolling and oiling streets, constructing curbs and side-

walks, and installing a water system (including the

drilling of wells) for use in the development of the tract

and for the domestic use of the lot purchasers.

XVIII.

That a sales office was maintained on said tract by the

sales agent, the property advertised for sale, and a force

of sales agents engaged who operated under the direction

of C. C. C. Tatum; that during the year 1928 the sales

force was reduced to that of a tract manager, but that a

continuous effort has been made from the inception of

the trust, to date, to dispose of the remaining lots in the

tract.

XIX.

That Mr. H. H. Cotton, a beneficiary of the trust and

a real estate operator of many years experience in the

vicinity of Los Angeles would, were he called as a witness

in this case, subject to the objection by the Defendant

as set forth below, testify as follows:

Q. You are familiar with these trust forms, Mr. Cot-

ton?
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A. Yes.

Q. How long to your knowledge have they been used

in and about Los Angeles?

A. To my knowledge, the first time they were used

by myself was in 1906.

0. What were the circumstances?

A. Prior to the time that the trust form was used

the custom in this country was to buy a piece of land by

the subdivider on a small payment and give an obliga-

tion back in the shape of a mortgage or a trust deed

which covered the entire property. Then the subdivider

would subdivide the property up and issue his own con-

tracts to the purchasers subject to the lien of the first

mortgage or trust deed, and, generally without stating so

in the contracts, collect the money and use it as he saw

fit. And generally there were not proper release clauses

in the mortgage. In other words, they were generally

sold, not by lots, but by large parcels or acreages, or in

larger amounts, and it was a kind of an absolute de-

pendence upon the honesty and integrity and ability of

the subdivider as to whether the purchaser would ever

get a title or not, because if there was any default in

any way under the underlying obligation, the whole prop-

erty would revert to the original seller, and the purchaser

would be foreclosed, as he only held such title as the

purchaser or subdivider had. This happened in a great

many cases in California. About this time a Mr. Carlson

was subdividing the Redondo Villa Tract, and one of our

title companies here, in order to save the situation, had

to go in and pay the entire original lien, so as to give

the purchasers their titles. This was the first time I

had ever heard of the so-called subdivision trust.

In the general run of this type of activity, the property,

generally by a small payment on the part of the pur-

chaser or subdivider, was deeded by the owner to a re-

sponsible bank or trust company with instructions on his
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part as to how the property was to be disposed of, and

with instructions on the part of the purchaser or sub-

divider to the trustee as to his method of handling the

property. And the subdivider sold the property and

turned in his sales to the trustee, and, provided they were

within the instructions of the original owner, the trustee

executed the contracts, collected the moneys, distributed

the money as provided by the instructions of the seller

and the buyer, liquidated the transaction by giving a

deed to the purchaser, and, finally, closed the trust at the

expiration of the deal when all the property was disposed

of or all that was contemplated to be disposed of. And
then he either deeded the remaining property to the buyer

or the seller as and in case the instructions provided.

0. Did you find, Mr. Cotton, from your experience

that the trust device such as you have described remedied

the difficulties you referred to previously?

A. It remedied it in whole, because a responsible

issuing company such as a bank or trust company would

not issue a contract unless they had specific instructions

from the original owner that, provided the contract was

carried out for the second purchaser or the purchaser

under the subdivider, that they could deliver a deed to

him on the same condition on which the contract was

issued. As soon as this method of doing business came
into use it very soon became impossible to dispose of any

land under subdivision agreements in this community

without the contracts being issued by a trust company
or by a bank of responsibility because people very soon

became educated to the fact that in one way they were

protected and in the other they were not. And I think

at the present time it would be very nearly impossible to

sell any amount of land in this community without the

safeguard of a responsible trustee issuing the contracts.

Q. Do you know of your own knowledge, Mr. Cotton,

whether these trust devices have been used in and about

Los Angeles continuously from 1906 to the present time?



40 Merchants Trust Company, Trustee, vs.

A. They have been, in ever-increasing quantities.

Q. So now it is the common, recognized method of

subdividing real estate in this vicinity?

A. I don't know of my own knowledge of any tracts

that are being subdivided in this community that are

not being handled that way.

The Defendant objects to the introduction of the above

testimony and to each of the foregoing questions upon

the ground that the matter sought to be elicited from the

witness is irrelevant and immaterial to the case.

XX.

That Mr. Cotton's testimony may, subject to the Court's

ruling on the objection of Defendant, be considered as

having been testified to upon the trial of this case.

IT IS FURTHER STIPULATED that should the

Court overrule the objection to the introduction of the

testimony of Mr. Cotton, that the Defendant may have

an exception on such ruling.

DATED: June 15, 1931.

MILLER, CHEVALIER, PEELER & WILSON
By Melvin D. Wilson

Attorneys for Plaintiff.

SAMUEL W. McNABB
United States Attorney

By Ignatius F. Parker

Assistant United States Attorney

Alva C. Baird

Alva C. Baird

Special Attorney

Bureau of Internal Revenue

Attorneys for Defendant.
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IN THE UNITED STATES DISTRICT COURT IN

AND FOR THE SOUTHERN DISTRICT OF
CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B N. S.,

Plaintiff,

vs.

At Law No. 381 1-H.

STIPULATION
RELATING TO
EXHIBITS.GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

IT IS HEREBY STIPULATED AND AGREED by

and between the respective parties hereto, through their

respective counsel, that:

I.

Exhibits A, B and D, attached to the complaint on file

herein are true and correct copies of the Agreement of

Sale, dated May 9, 1922, the Trust Declaration, and the

Claim for Refund, and that the same may be considered

as having been regularly introduced in evidence in the

above case.

II.

IT IS FURTHER STIPULATED that Exhibits C-l,

C-2 and C-3, and Exhibits E, F, G, H and I, hereinafter

attached, are true and correct copies of the documents used

in connection with the administration of the affairs of said

Trust No. 123-B. N. S.
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That Exhibits J (pages 1-10, inclusive), L and M,

hereinafter attached, correctly reflect information appear-

ing on the records pertaining to said Trust in the office

of the Trustee thereof.

That Exhibit K consists of true copies of letters and

correspondence from the files of said Trust, all of which

was received or transmitted in due course

That Exhibit N is a true copy of Trust Declaration

No. 123.

IT TS FURTHER STIPULATED AXD AGREED
that the foregoing Exhibits together with the Stipulation

of Facts, dated June 15, 1931 and filed in the office of

the Clerk of this Court on June 16, 1931, constitutes all

the evidence to be offered in said case, and that the cause

may stand submitted, briefs to be filed by the respective

parties within such time as the Court may direct.

DATED: 15 day of June, 1931.

Miller Chevalier Peeler & Wilson

l>y Melvin D. Wilson

Attorneys for Plaintiff*.

SAMUEL W. McNABB,
United States Attorney,

IGNATIUS F. PARKER,
Assistant U. S. Attorney,

Alva C Baird

ALVA C. BAIRD,

Special Attorney,

Bureau of Internal Revenue,

Attorneys for Defendant.
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Ex. A

AGREEMENT OF SALE

THIS AGREEMENT MADE AND ENTERED
INTO this 9th clay of May, 1922, by and between the

Hellman Commercial Trust and Savings Bank, a cor-

poration, organized and existing under the laws of the

State of California, and having its principal place of

business in Los Angeles, California, hereinafter called

the "Seller", and the Merchants Trust Company, a cor-

poration, likewise organized and existing under the laws

of the State of California, and also with its principal

place of business in Los Angeles, California, hereinafter

called the "Buyer", WITNESSETH:
That the Seller in consideration of the covenants and

agreements on the part of the Buyer hereinafter con-

tained, hereby agrees to sell and convey to the Buyer,

subject to the terms and conditions hereinafter set out, all

that real property situated in the County of Los Angeles,

State of California, more particularly described as

:

Lots One (1) to Three Hundred Seventy-five (375)

and Lots Five Hundred Eighty-seven (587) to Eight

LIundred Ninety-six (896) inclusive in Tract 4988, as

per map of said Tract recorded in Book 54, page 98 and

99 of Maps, Records of Los Angeles County, California,

but reserving all building on said property,

(It is understood, however, that at the date of this agree-

ment said map has not been filed for record and the

book and page of recordation may be inserted after the

execution hereof, and said lots are a portion of the

property conveyed to the said Seller by the Rodeo Land

and Water Company by deed dated May 10th, 1922, re-
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corded in Book 1018, page 392 Official Records, which

also at this time does not appear of record, but which

said dates may be inserted herein after that event ).

It is further understood and agreed that this Agree-

ment of Sale is made subject to the proportion of taxes

for the fiscal year 1922-23, applicable to the aforesaid

lots, but which has been assessed to the whole of said

property, described in the aforesaid deed, also all future

taxes and assessments levied, assessed or to become due

against the property hereby agreed to be conveyed as

aforesaid, and it is further understood and agreed that

while the following exceptions did not appear in the

aforesaid deed, this agreement to convey is subject to

the following provisions as far as same apply to that

portion of the property described in said deed covered by

this agreement and which has been agreed to by the Seller

with the said Rodeo Land and Water Company, to-wit

:

(a) That the Rodeo Land and Water Company re-

serves the right to maintain a sewer in any roads, high-

ways, etc., (as a condition made by the Rodeo Land and

Water Company in consenting to the subdivision of said

property) and that the said sewer may have proper and

adequate fall for drainage purposes.

(b) That the Rodeo Land and Water Company re-

serves to itself the water wells situated and now existing

in the southwesterly corner of Parcel 2 described in said

deed, together with the right of ingress to and egress

from and use of all water from said wells with sufficient

land around the same to properly operate the wells until

the City of Beverly Hills shall have been taken in, an-

nexed to and made a part of the City of Los Angeles,

but not exceeding a term of five years from the date
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hereof, and upon said City of Beverly Hills being an-

nexed to the City of Los Angeles, or in case such an-

nexation does not take place within five years from the

date hereof, then at the end of hv(t years from the

date hereof, the water wells above referred to, also the

pumping plant, pipe lines and other appliances lying with-

in the land in said deed described and used in connection

therewith, shall be and become the property of the Buyer

hereunder, or its assigns, providing the Buyer or its

assigns are not at that time in default in the payment

of any sums of principal or interest payable under the

terms hereof or in default in any other covenant or con-

dition upon its part to be performed.

(c) That the Rodeo Land and Water Company re-

serves to itself, its successors or assigns, the right to

construct and maintain at all times and keep in proper

repair and to enter upon said land for said purpose,

sewer pipe lines of proper size for the purpose of sewer

drainage in connection with septic tank or tanks to be

operated or maintained on the parcel of land lying imme-

diately south of Parcel 2 described in said deed, and be-

longing to the said Rodeo Land and Water Company,

provided, however, that said sewer pipe lines shall be

placed and maintained in any street or alley dedicated

for public use, but the right of maintenance and con-

struction shall not be over any of the lots in any sub-

division hereafter offered for record, it being understood,

however, that the Rodeo Land and Water Company will

convey to the Seller herein, or its assigns, an acre of

land out of said tract of land lying south of said Parcel

2 described in said deed, to be used by said Seller herein

or its assigns for septic tank purposes, together with the
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right to ingress to or egress from said acre of land to said

Parcel 2, as described in said deed.

The full purchase price of said property agreed to be

sold hereby is the sum of Three Hundred Twenty Thou-

sand Seven Hundred Eighty-five ($320,785.00) Dollars,

payable as follows

:

Fifty Thousand ($50,000.00) upon the execution of this

agreement, receipt of which is hereby acknowledged, and

the balance of said sum, namely Two Hundred Seventy

Thousand Seven Hundred Eighty-five 0) Dol-

lars, payable as follows:

$50,000.00 on or before one year from date hereof;

$50,000.00 two

$50,000.00 " " " three

$50,000.00 four

$70,785.00 five

with interest at the rate of six per cent per annum on

such deferred payments from date hereof, payable semi-

annually.

It is further understood and agreed between the parties

hereto that in this transaction the said Seller is acting as

Trustee for the Rodeo Land and Water Company and

Minna A. Newman, she having purchased said property

from the Rodeo Land and Water Company, who con-

veyed said property in trust to the Seller hereunder upon

certain provisions of trust set out and declared in its

Declaration of Trust No. 123 N. S., to which reference

may be had, and there shall be no obligation upon the

Seller to act hereunder except in accordance with the terms

and provisions of said Declaration of Trust, it being how-

ever, further understood that the Merchants Trust Com-

pany, the Buyer, has furnished no portion of the purchase
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price recited as paid on this contract but that the same

was furnished by C. C. C. Tatum and other parties whose

names are not ascertainable at this time, but for whose

benefit said Tatum has and does hereby assign all inter-

est in his original contract to purchase said property, to

the Buyer hereunder and has authorized the making of

this contract to said Buyer instead of himself personally,

and a Declaration of Trust is to be issued by the said

Merchants Trust Company showing that it holds said

equitable interest in said property for said parties in the

proportions hereafter to be ascertained and that there

shall be no obligation upon said Buyer for the payments

provided to be made hereunder, except it shall receive

the same from its aforesaid beneficiaries or from resale

of said property in accordance with the terms of the

proposed Declaration of Trust to be issued by it.

It is a further provision hereof that in case the Buyer,

acting for its said Beneficiaries, makes sale of any of

said lots, that it shall be authorized to call upon the Seller

to make deed of conveyance thereof to such person or

persons as it may nominate and likewise to make con-

tracts of sale upon lots sold upon deferred payments as

it is authorized to do itself under said proposed Declara-

tion of Trust, providing the terms of sale price, and

conditions thereof are not in conflict with the aforesaid

Declaration of Trust issued by the Seller as Trustee for

the Rodeo Land and Water Company and Minna A.

Newman, it being further provided that the Seller agrees

to release lots and make conveyance thereof to purchasers

from the Buyer hereunder upon the fixed release price

per lot according to the terms of a schedule of release

prices, which shall be $100.00 per lot more than that fixed
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in the Declaration of Trust issued as aforesaid by the

Seller to the Rodeo Land and Water Company to which

reference may be had.

It is a further provision hereof that before the said

Buyer or its Beneficiaries under the proposed Declaration

of Trust above referred to, shall commence any improve-

ments in the way of street work or otherwise upon said

property, that they shall furnish to the Seller a satis-

factory guarantee that no liens shall attach to said prop-

erty by reason of such improvements and this provi

hereof shall be a condition precedent to the performance

hereunder by the Seller,

It is understood and agreed that time is of the

sence of this agreement and that this agreement is

tered into on the part of the Seller only in consideration

of the payment o\ $50,000.00 hereinbefore referred to.

and in case the purchaser fails to make any of the pay-

ments of principal or interest promptly, in accordance with

the terms and provisions of this agreement, or fails to

comply with any of the covenants and conditions upon

its part to be performed, then the said Seller shall be re-

leased from all obligations in law or equity to convey said

property, and the Seller shall have the right immediately

and without further notice to terminate all rights of the

Buyer under this agreement and to retain for its own use

and benefit as rent for the use o\ said premises and as

consideration for entering into this contract, all <^i the

payments made hereunder, and the Buyer further agrees

for itself and its beneficiaries under its aforesaid Declara-

tion of Trust, that if for any reason the rights under

this agreement are terminated, it will immediately de-

liver possession of said property (other than such as
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may have been released and deeded hereunder) to the

Seller and will execute any and all quitclaim deeds, or any

other instrument requisite or suitable for the clearing of

the title from any cloud thereon, whether caused by this

agreement or any act of the Buyer or its assigns while

claiming thereunder, or while in possession of said prop-

erty.

Nothing herein, however, shall in any event be con-

strued to entitle the said Buyer, or its successors or as-

signs, or beneficiaries under its aforesaid proposed Decla-

ration of Trust, to recover back any sums whatsoever

paid under this contract, in accordance with the terms

and conditions thereof, and any and all improvements

placed upon said property by the Buyer or its assigns or

beneficiaries under its aforesaid Declaration of Trust

shall become the absolute property of the Seller without

any compensation thereof to it or them.

IN WITNESS WHEREOF, the Hellman Commercial

Trust and Savings Bank, a corporation, as Seller and

the Merchants Trust Company, a corporation as Buyer,

has caused their respective corporate names to be affixed

hereto under their respective seals by their respective of-

ficers thereunto duly authorized the day and year first

above written.

HELLMAN COMMERCIAL TRUST
AND SAVINGS BANK

By C. R. Bell

Vice-President.

By H. B. KELLEY
Secretary

MERCHANTS TRUST COMPANY,
By EMANUEL COHEN

President

By W. E. GILL
. Secretary
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The above contract is hereby approved:

H. H. COTTOX
Representing the Seller for its Beneficiaries.

C. C. C. TATUM
Representing himself and the beneficiaries under pro-

posed Declaration of Trust to be issued by the

Buyer.

This is certified to be a trust and correct copy of the

original document held in the trust files of the Bank of

America of California.

BANK OF AMERICA OF CALIFORNIA
By A. J. ROBILLARD

Assistant Trust Officer

Ex. "B"

DECLARATION OF TRUST

No. 123-B X. S.

KNOW ALL MEN BY THESE PRESENTS, THAT
WHEREAS, on the ninth day of May. 1922, the Mer-

chants Trust Company, a corporation organized and exist-

ing under the laws of the State of California and having

its principal place of business in Los Angeles. California,

(hereinafter referred to as ''Trustee"), entered into an

agreement with the Hellman Commercial Trust and Sav-

ings Bank, a corporation, likewise organized and existing

(hereinafter referred to as "Seller") to purchase that

certain real property located in the County of Los Angeles,

California, described as

:

Lots One (1) to Three Hundred Seventy-five (375)

inclusive, and Lots Five Hundred Eighty-seven (587) to

Eight Hundred Ninety-six (896) inclusive, in Tract 4988,
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as per map of said Tract recorded in Book 54, Pages 98

and 99 of Maps, Records of Los Angeles County, Cali-

fornia.

(it being understood, however, that at the date of said

contract said map was not of record), and that the said

Seller reserved all the buildings located on said property

and that said sale was made subject to the proportion

of taxes for the fiscal year 1922-23 applicable to the

aforesaid lots, which had been assessed as a whole with

other property described in the deed from the Rodeo Land

and Water Company, dated May 10th, 1922, recorded in

Book 1018, Page 392 Official Records to the Seller named

herein, and that the Rodeo Land and Water Company

reserved the right to maintain a sewer in roads or high-

ways shown in said subdivision and also reserved all

water wells situated in said property together with the

right of ingress to and egress from and the use of all the

water from said wells with sufficient land around the

same to properly operate the wells until such time as the

City of Beverly Hills shall be taken in, annexed to or

made a part of the City of Los Angeles, but not exceed-

ing a term of five (5) years from the date of said deed,

with a further provision that in case such annexation does

not take place within five (5) years from said date, that

the wells above referred to, also pumping plant, pipe lines

and other appliances lying within the property described

herein shall become the property of its Buyer, or their as-

signs, providing that at that time no default in any of

the matters referred to in this Declaration of Trust to be

performed by the said Buyer has occurred, also that the

said Rodeo Land and Water Company reserved the right

to construct and maintain at all times and keep in proper



52 Merchants Trust Company, Trustee, vs.

repair and to enter upon said land for such purposes,

sewer pipe lines of proper size for the use of sewer drain-

age in connection with septic tanks to be operated and

maintained on the land lying south of the property herein

described and belonging to the Rodeo Land and Water

Company, providing however, that said sewer pipe shall

be placed and maintained in the streets or alleys in said

subdivision, all of which facts are more fully set out in

said Agreement to purchase, to which reference may be

had, and said sale was made subject thereto, and

WHEREAS, said Agreement to purchase was entered

into by the Trustee named herein acting for and at the

instance and request of the hereinafter named parties here-

in referred to as "Buyers", and that all moneys paid on

said contract of sale was furnished by said Buyers in the

proportion hereinafter set out and no part thereof was

furnished by the said Trustee individually, and that said

Buyers for the purposes of this Trust shall be considered

the beneficiaries hereunder subject to the terms and pro-

visions of said Agreement to purchase in the following-

proportions, to-wit

:

C. C. C. Tatum 20 ISOths

H. H. Cotton 10/150ths

Stanley S. Anderson 5/lS0ths

W. M. Lenz 5/lS0ths

J. A. LeDoux 10/150ths

S. M. Folsom 5/150ths

Florence F. Gibbons 5/T50ths

E. J. Gates 10/150ths

Arthur H. Rude 5/150ths

Byron H. Patterson _ 5/150ths
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Tom S. Ingersoll 5/150ths

A. J. Felker 10/150ths

Van R. Kelsey 10/150ths

W. H. Clune 5/150ths

Alexander Pattie 10/150ths

Jos. Engert 5/150ths

Andy H. Williams 10/lS0ths

E. T. Reiser 5/150ths

W. F. King 5/150ths

R. M. Hults 5/150ths

and

WHEREAS, There is an unpaid balance of the pur-

chase price to be paid for said property as provided in said

contract to purchase, amounting to the sum of Two Hun-

dred Seventy Thousand Seven Hundred Eighty-five

($270,785.00) Dollars, payable as follows:

$50,000.00 on or before one year from May 9th, 1922

$50,000.00 " " " two " " " 9th, 1922

$50,000.00 " " " three " " kk

9th, 1922

$50,000.00 " " " four " " " 9th, 1922, and

$70,785.00 " " " five " " " 9th, 1922,

together with interest at the rate of six per cent (6%)
per annum on such deferred payments from said date of

May 9th, 1922, payable semi-annually, and

WHEREAS, it is provided in said contract to purchase

that the Seller herein holds legal title to said property IN

TRUST for the Rodeo Land and Water Company, with

power of sale, however, subject to the terms and condi-

tions of trust set out in its original Declaration of Trust

No. 123 N. S., and that there shall be no obligation on
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the Seller herein in carrying out the terms of said con-

tract to purchase above referred to, except in accordance

with the terms and provisions of its Declaration of Trust

last referred to, and that the terms and provisions of

this Declaration of Trust issued by the Trustee herein

shall not be in conflict with the terms of the Declaration

of Trust above referred to heretofore issued by the Seller

as Trustee for the Rodeo Land and Water Company, and

in case of any conflict in any minor detail, then the terms

of the last named Declaration of Trust shall govern the

situation.

NOW, THEREFORE, This Declaration of Trust wit-

nesseth, certifies and declares that the said Merchants

Trust Company, as Trustee aforesaid, holds and shall

continue to hold the equitable interest in the aforesaid

described property acquired by it by virtue of the afore-

said agreement to purchase IX TRUST, upon the terms.

conditions and provisions of trust hereinafter specifically

set out to-wit

:

FIRST : To make re-sale of said property at prices

and upon terms and conditions of sale as directed by the

Buyers named as beneficiaries herein, providing at all

times that no lot shall be sold at a price less than thirty-

five per cent (35%) more than the following schedule of

release prices, which schedule of release prices is a fixed,

determined and agreed upon price per lot, at which the

Seller hereunder agrees to release lots covered by said

agreement to purchase, which schedule of release prices

shall be as follows:
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RELEASE PRICE OF LOTS TRACT 4988

C. C. C. TATUM PURCHASE

Each

Lots 1 to 11 both inclusive 500

700

1350

1000

1350

700

500

700

1350

1000

1350

700

500

700

1350

1000

1350

700

500

700

1350

1000

1350

700

500

600

1350

1000

1350

700

500

700

12
"

15

16

17
" 20

21

22 " 26

27 " 50

51
"

54

55

56
"

59

60

61
"

65

66 "
93

94 « 97

98

99 «
102

" 103
" 104

•'

108
" 109 "

140
« 141

-
144

" 145

" 146
"

149
" 150
" 151

"
155

" 156 "
191

" 192 "
195

" 196
" 197

" 200
" 201
" 202 "

206
" 207 " 246
" 247 "

250
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it 251 1350
a 252

"
25?

.. ..

1000
a 256 1250
a 257

"
261

V. 262
-

305
it 306 " 309

>.

700
a 310 1250
a

311 - 314 1000
it

315 135n
a

316
" 320 "

700
tt

321 " 368
•• '•

ft 369
- 372

•• •

a
373 1350

tt 374
-

375
l * ••

1000
tt

587
"

1000
«..

589 1350
a

590
"

594
a

595
-

(.13
••

51 >« i

ft
(.14

- 617
••

700
a

618 1350
it 619

" h22 . 1 ..

LOOO
a

623 "
1350

^
624

"
628

1 i

tt 62" ' 647
..

tt 648
'•

651 700
a

652 1350
ft

653
"

656 1000
a

657 1350
a

658 "
661

tt .. 700
a

662 •'

683
i

»

tt

Each

Lots 684 to 686 both inclusive 700
a

687 1350
a

688 "
691

tt (< 1000
tt

692 1350
tt

693 " 696 I ( .» 700
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697
" 722

a a 500

723
" 725

a a 700

726 1350

727 " 730
a a 1000

731 1350

732
"

735
a a 700

736
" 768

a a 700

769 1350

770 " 773
a a 1000

774 1350

775
" 779

a a 700

780
"

811
a a 500

812 " 815
a a 700

816 1350

817
" 820 ti a 1000

821 1350

822 " 826
a u 700

827
"

862 it St 500

863 " 866
a ii 700

867 1350

868
"

871
a a 1000

872 1250

873
"

877
et n 700

878
" 896 a a 500

SECOND : Said sales may be either for all cash or

under contract on time payments, providing no lot shall

be sold for less cash payment than twenty per cent (20%)

down and the balance not extending over more than three

(3) years from the date of respective contracts. In case

of cash sales, the release price shall be paid forthwith

and any moneys in excess thereof shall be placed to the

credit of the Buyers and in case of sales of lots on con-

tract, seventy-five (75) per cent of the first cash payment

shall be placed to the credit of the Buyers and the re-
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maining twenty-five < 2:>
) per cent of such cash payment

to the credit of the Seller to be applied on respective re-

lease prices, and thereafter all moneys payable under said

contracts of sale shall be divided one-half to the credit of

the Buyers and one-halt to the credit of the Seller until

in this way the Seller shall receive its full release price ^i

respective lots, but in no event shall any lot be conveyed

until the full release price thereof has been paid, nor

moneys paid to the Buyers from the sale of any lot in

excess of an amount which will leave an ample provision

for the payment of Mich release price.

THIRD: All contracts of sale and decd> of convey-

ance shall be issued in the name of the Seller and same

shall be issued by it when and as requested by the Trustee

hereunder, and to such purchasers ^\ lots as shall be pro-

cured by the Trustee acting for the Buyer

FOURTH: All moneys received from the sale of l<>t.^.

either as deposits, first payments on contract or full pay-

ments made (in case of cash sales) shall be paid to the

Trustee and disbursed by it as above provided, placing

proper proportion thereof to the credit n\ the Buyers

named herein and the balance to the Seller, and any con-

veyance made by the Seller shall vest in its grantee a

good and unassailable title clear of any further obligation

by the Seller to the Trustee here tinder or to the Buyers

and free and discharged o\ this trust and from the trust

above referred to under which the Seller, acting as Trus-

tee for the Rodeo Land and Water Company, holds title

to said property.

FIFTH : The Buyers named herein obligate themselves

to pay for all costs of street work or other improve-

ments placed upon said property and before said improve-
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ments are commenced, they shall furnish to the Trustee

herein a guarantee satisfactory to the Seller, that no liens

of any kind or character shall be permitted to be attached

to said property by reason of said proposed improvements

thereon, and the Buyers shall not enter into any contract

in the matter of improvements and sale by them or on

their behalf, of said property, or any part thereof, or the

doing of any street work thereon whereby a lien might

be attached to said property or any part thereof, without

having first obtained the consent of the Trustee and the

Seller.

SIXTH : The Buyers shall be privileged to retain pos-

session of said property and have the management and

control thereof as long as there is no default in the pro-

visions of this Declaration of Trust, or in the provisions

of the aforesaid contract to purchase, subject, however, in

all matters to the provisions of this trust and the pro-

visions of the said contract to purchase, and for the pur-

pose of making sale of said lots said Buyers may select

and employ such agent, agents or sub-agents as they deem

fit, providing the same are not objectionable to the Trus-

tee and to the Seller, but any such agent, agents or sub-

agents so employed at the request of and with the con-

sent of said Buyers, shall be construed to be the agents

of the Buyers and not the agents of the Seller or the Trus-

tee and the Seller and Trustee or either of them shall

not be liable or bound by any action of such agent or

agents unless specifically authorized by them respectively,

nor for any wrong-doing, misappropriation or misconduct

of any such agent or sub-agent.

SEVENTH : The Buyers hereby specifically covenant

and agree to pay all taxes and assessments cf every kind
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hereafter levied or assessed or to become due against said

property, including the taxes tor the fiscal year 1922-23,

and their failure to do so shall be construed as a default

hereunder and in case of such default, either the Seller or

the Trustee may, but without any obligation upon them

or either of them so to do, pay such taxes or assessments

and the amount so paid shall become immediately due and

payable by the Buyers, together with interest on the

amount so advanced at the rate of one per cent (1\
I

per month until repaid, and the Buyers severally agree

to repay the amount of any and all advancements made

by the Trustee or by the Seller for their benefit, or for

the benefit of or on account of said property either as

aforesaid or for improvements made or to be made there-

on, immediately and upon demand, together with interest

thereon aforesaid, and any moneys in the hands of the

Trustee realized from the sale of said lots or otherwise

standing to the credit of the Buyers in excess of the re-

spective release prices of respective lots may be used by

the Trustee in its discretion for the payment of interest,

taxes or street work or other improvements done on said

property when and as the same become due without

specific order of the Buyers to that effect, and the Trustee

may pay agents' commissions from the moneys realized

from the sale of said lots or said property, standing to the

credit of the Buyers in accordance with the terms of the

hereinafter sales agency provisions set out herein, and the

Buyers hereby severally obligate themselves to pay to the

Trustee its fees and charges as hereinafter provided for,

out of any moneys in the hands of the Trustee realized

from the sale of said lots standing to their credit and

such fees and charges of the Trustee shall become and
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constitute a lien upon the interest of the Buyers in said

property and upon all funds and securities coming into its

hands hereunder standing to the credit of or held for

the benefit of the Buyers and upon failure on the part

of the Buyers to pay or repay the Trustee said fees and

charges upon demand, the Trustee may apply any funds

belonging to the said Buyers to the discharge thereof and

may sell according to law any such securities and apply

the proceeds in liquidation and discharge of such fees

and charges, and all advancements made by the Trustee

or the Seller shall become and constitute a lien upon the

equitable interest in said trust property held by the Trus-

tee, and upon failure on the part of the Buyers to pay or

re-pay on demand of the Trustee or Seller, as the case

may be, such sums so advanced or upon their failure to

pay the Seller the sum of principal and interest due it

in accordance with the terms hereof and the said agree-

ment to purchase, or upon their failure to do anything

herein provided to be done by them as herein provided,

then the Trustee or Seller or either of them, may at their

or either of their respective option declare the unpaid

principal of said purchase price, together with interest

thereon accrued and unpaid, immediately due and payable

and may proceed to foreclose the rights of the Buyers

hereunder and in said contract to purchase in the manner

hereinafter provided.

EIGHTH: All moneys received from the sale of said

property for the credit of the Seller on account of the

aforesaid release prices of lots shall accumulate in the

hands of the Trustee until it has received the sum of One

Thousand ($1,000.00) Dollars, or multiples thereof,

whereupon it shall pay said sum so accumulated to the
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Seller as a payment on account of the principal sum due

it on the unpaid balance of the purchase price of said

property and to be credited on the principal of the first

installment thereof thereafter becoming due and the in-

terest on such amount so paid shall cease from the time

of such payment by the Trustee to the Seller, and from

any moneys realized from the sale of said lots or other-

wise standing in the hands of the Trustee for the account

of the Buyers, the Trustee shall as and when due, pay the

amount of interest due the Seller on the unpaid balance

of the purchase price without any specific order to that

effect from the Buyers. After full payment of the pur-

chase price and interest thereon has been made to the

Sellers and any advancements made by it together with

interest thereon as aforesaid, have been fully paid, then

all restraint hereinabove or hereinafter imposed on the

Buyers in the management and sale of said property and

improvements made thereon shall cease and determine

and all of said property then remaining unsold shall be

forthwith conveyed by the Seller to the Trustee named

herein and by it held and sold as it may be directed to

do by the Buyers and all moneys realized from the

residue of the property so conveyed to the Trustee shall

be applied by the Trustee as directed by the Buyers, pro-

viding all fees of the Trustee and all advancements made

by it shall have been paid.

NINTH : The Trustee is authorized as property is

sold, to procure at the expense of the Buyers, Certificates

of Title to be furnished to the purchasers of lots and in

case it is necessary to make escrows in any matter, the

Buyers shall pay all fees and charges in connection there-

with.
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TENTH: No sale or transfer of any beneficial inter-

est whatsoever hereunder shall be valid or binding upon

said Trustee unless and until an executed original of

assignment or other instrument evidencing such sale or

transfer shall have been filed with the Trustee, except

only where such interest may pass or be transferred by

decree or order of court, and then only upon satisfactory

proof of the regularity and validity of such matter being

presented to the Trustee and for each such sale or assign-

ment there shall be payable to the Trustee a fee of Five

($5.00) Dollars in addition to other fees herein provided

for.

ELEVENTH: If any property covered hereby or any

portion thereof or the proceeds realized from the sale

thereof, shall become liable for the payment of inheritance

or other taxes, the Trustee is authorized to withhold the

amount of such taxes out of the moneys aforesaid in its

hands which may be payable to the person or persons

liable for such taxes, and charge the same against such

person or persons, unless said tax shall have been paid by

such person or persons, and if paid by the Trustee such

payment shall be deemed as an advancement made here-

under.

TWELFTH : In the management, control and sale of

said lots, the Trustee as regards the Buyers aforesaid,

is hereby authorized and empowered to act upon the

order of the Buyers holding a majority beneficial interest

hereunder, and in and when so acting, any such action

on the part of the Trustee shall bind conclusively each

and all of the Buyers aforesaid, and each of said Buyers

do hereby appoint C. C. C. Tatum as their and each of

their attorney-in-fact to represent them in all matters



64 Merchants Trust Company, Trustee, vs.

affecting the said Buyers in connection with this trust

and the trustee is authorized to act upon the exclusive

order of said Tatum and when so acting the Trustee shall

be under no liability to the other Buyers whatsoever, but

it is further provided that upon notice to the Trustee

signed by a majority in interest of said Buyers, removing

said Tatum from such position as their attorney in fact,

no further orders in that regard shall be accepted by the

Trustee.

THIRTEENTH: The Buyers hereunder severally bind

themselves t<> pay as and when due all sums in proportion

to their respective beneficial interest as aforesaid, neces-

sary as above set out tor the subdivision and improvement

ot said property and for taxes and for any and all other

obligations provided for herein to be paid by them, and

also any advancements made for their benefit or for the

benefit ot" the property including the fees, expenses and

charges of the Trustee for acting hereunder, immediately

and upon demand made upon them by the Trustee, to-

gether with interest aforesaid, if any accrued thereon,

unless the equivalent thereof shall be standing to their

credit realized from the sale of said property, which pro-

vision as to the liability n\ the Buyers under this para-

graph shall as a covenant between themselves only, extend

to the payment of the unpaid balance of the purchase

price of said property, together with interest thereon and

in the event that any one of said Buyers named herein

shall fail to pay his proportionate share of any such sums

as and when the same shall become due and payable or

demand therefor shall be made by the Trustee, then the

Trustee itself or any one or more of said Buyers shall

have the right to advance and pay such share to the end
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that said property covered hereby and the trust herein

provided for, and all parties interested herein may be pro-

tected; and any such sum or sums as advanced and paid

for such defaulting Buyer shall bear interest from the

date of such advancement until repaid at the rate of one

per cent (1% ) per month, and in the event of the exer-

cising of such right above mentioned, the Trustee upon

its own behalf, or upon the written demand of the party

or parties making such payment and without any demand

by the Trustee on such defaulting Buyer for the payment

or reimbursement of such proportionate share, shall sell

the interest of such defaulting Buyer under this trust,

which sale shall be made in the following manner

:

The Trustee shall first publish notice of the time and

place of such sale with a description of the interest so to

be sold at least once a week for four successive weeks in

some newspaper of general circulation published in the

City of Los Angeles, California, and may from time to

time postpone such sale by publication of such postpone-

ment in the same newspaper in one (1) issue only, or at

its option by public announcement of such postponement

at the time and place of sale so advertised as aforesaid;

and on the date of such sale so advertised, or on the date

to which such sale may be postponed, the Trustee may sell

said interest so advertised at public auction in said city of

Los Angeles, to the highest bidder for cash, and any

beneficiary hereunder or any other person may bid and

purchase at such sale; and upon such sale the Trustee,

after due payment made to it hereunder, may make and

deliver to the purchaser at such sale an assignment and

transfer of the interest so sold, and thereafter such pur-

chaser shall have the same rights and privileges as the
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original Buyer so defaulting as aforesaid, subject, how-

ever to all of the terms and conditions of this trust; and

each of said Buyers for himself, his heirs and assigns,

does hereby convey, assign and transfer to the Trustee

any and all right and title whatsoever in and to his bene-

ficial interest hereunder, to enable the Trustee to convey,

assign and transfer such interest upon such sale thereof

by the Trustee in the event of default as above provided.

Distribution of the proceeds arising from such sale by

the Trustee shall be made and applied by the Trustee as

follows

:

1st. To the payment of the expenses of such sale, in-

cluding the Trustee's fee of SI 00.00, which amount shall

be in addition to the fees to it elsewhere herein provided:

all to become and be due and payable upon action by the

Trustee on its own behalf in such sale, or upon demand

being made upon the Trustee for the sale by ii ^\ the in-

terest of such defaulting Buyer as hereinabove provided.

2nd. To the person or persons having paid the same.

the amount advanced and paid by him or them for such

defaulting Buyer as hereinabove provided and interest

thereon aforesaid, and the remainder, if any, to the order

of the defaulting Buyer. In the event of the sale of such

interest aforesaid hereunder oi any defaulting Buyer, and

execution by the Trustee of assignment and transfer there-

of under this trust, then the recitals therein as to default

and publication of notice of sale, and demand that such

sale be made, -postponement of sale, amount and terms ^^'

sale, purchaser, payment of purchase money, or any other

fact or facts affecting the regularity and validity of such

sale, shall be conclusive proof of all facts recited in such

assignment and transfer, and any such assignment and
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transfer with such recitals therein shall be effectual and

conclusive against such defaulting Buyer and all other

persons as to all facts recited therein; and the receipt of

the purchase money contained in any assignment and

transfer executed by the Trustee to the purchaser at such

sale as aforesaid shall be sufficient discharge to such pur-

chaser from all obligation to see to the proper application

of the purchase money.

FOURTEENTH: It is mutually understood and

agreed by all parties hereto that the money heretofore paid

on the purchase price of said property under the aforesaid

agreement to purchase dated May 9th, 1922, between the

Hellman Commercial Trust and Savings Bank, as Seller,

and the Merchants Trust Company, as Buyer and named

herein as Trustee, and wherein it was agreed that time

should be the essence thereof, which provision shall apply

to the terms of this instrument, it is further agreed that

in case the Buyers hereunder fail to make any or all of

the payments of principal or interest provided to be paid

hereunder and under said agreement to purchase, promptly

and in accordance with the terms and provisions of said

agreement to purchase and hereunder or fail to comply

with any of the covenants or conditions imposed upon

them by the terms hereof, that then the said Seller shall

be relieved from all obligation in law or equity from mak-

ing contracts of sale or any further conveyance of said

property and the Trustee named herein may refuse to

make further sales of said property, even though de-

manded to do so by the Buyers, and the Seller shall have

the right immediately and without further notice to de-

mand foreclosure of this instrument in the manner herein-

after provided, and the Seller shall retain for its own use
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and benefit as rent for the use of said premises and as

consideration for entering into this trust all payments then

before made under said original agreement of sale or

made hereunder and the Buyers further agree that in the

event of such foreclosure that they will deliver
|

ss ssion

of said property, except such part as has then before been

sold, to the Seller, and the Trustee hereunder shall execute

and deliver to the Seller a quit claim deed or other instru-

ment requisite and suitable for the clearing of the title

of said property from any cloud thereon, either caused by

this instrument or by the Trustee or Buyers while claim-

ing or while in possession of said property. It is further

understood and agreed that the forfeiture of the mone; -

paid under said original agreement of sale or paid here-

under by the Buyers and the forfeiture i^i all ^\ their right,

title and interest in and to the property herein affected

shall be the sole remedy to the Seller against the Buyers

personally in case the}- shall nut make the payments herein

specified on account of the purchase price of said property,

but nothing herein contained shall in any event be con-

strued to entitle said Buyers to recover back any stuns

provided to be paid under said agreement of sale and this

instrument in accordance with the provisions and terms

hereof and any and all improvements made or placed upon

said property by the Buyers shall become the absolute

property of the Seller without any compensation therefor

to the Buyers.

FIFTEENTH: At the request of the said Buyers,

C. C. C. Tatum is hereby appointed the manager and

exclusive selling agent of said property for a term of

three (3) years from the date hereof and as compensation

therefor he shall receive a commission at the rate of
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twenty (20) per cent on the net sales price of respective

lots and out of moneys received from the sale of lot or lots

standing to the credit of the Buyers aforesaid, he shall be

paid one-half of each payment as received, until he shall

have received his full twenty per cent.

SIXTEENTH: Should a breach or default be made

in the payment of any of the sums secured hereby or

herein provided to be paid or repaid by the Buyers here-

under, or should they fail to perform any of their other

duties or obligations imposed upon them by the terms of

this instrument, then in addition to the other rights of

the Seller hereunder as hereinabove provided, and as an

additional remedy, the Trustee or Seller hereunder may

declare all sums payable hereunder or under said agree-

ment of sale, immediately due and payable, and the Trus-

tee is hereby authorized thereupon to sell the property

aforesaid so held in trust in the manner hereinafter pro-

vided, and out of the proceeds realized from such sale,

after paying the expenses thereof, including attorney's

fees, to pay the amount of the unpaid remainder of said

purchase price of said property, together with interest

accrued thereon, as hereinbefore mentioned and secured

hereby. Before making said sale the Trustee shall cause

to be filed in the office of the County Recorder of Los An-

geles County, California, a notice of such breach and

default, and that the Seller elects to have the property

described in this Declaration of Trust sold to satisfy the

obligations secured hereunder, and three (3) months after

the filing of said notice, without demand on the Buyers or

any of them, the Trustee may proceed to sell the property

aforesaid or any portion thereof, for cash for the highest
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price which it is able to obtain, such sale being made in the

following manner

:

The Trustee shall first publish notice of the time and

place of such sale with the description i)\ said property

so to be sold, at least once each week for three (3) suc-

cessive weeks in some newspaper of general circulation

printed in the City of Los A California and notice

of such sale shall be posted complying with the laws of

California governing sales of real property under execu-

tion, and may from time to time postpone said sale by

announcement at the time and place -

;" sale fixed or by

re-publishing notice of said sale in the same newspaper

with the date of postponement attached thereto in cue issue

only, prior to the date of the postponed sale, and on the

date so announced or advertised, or any date to which

said sale may he posponed, the Trustee may sell said

property or any portion thereof either en masse or in

separate parcels, in its own discretion, at public auction,

at which sale the Trustee or any part hereto may be a

purchaser; and after such sale and payment made, the

Trustee may execute and deliver a (ked or deeds con-

veying the property so sold to the purchaser or pur-

chasers thereof, but without covenant or warrant}- ex-

pressed or implied, whereupon such purchaser or pur-

chasers shall be let into immediate possession of said

property so sold, and all persons in possession thereof

shall be deemed to be tenants at sufferance, and the

recitals by the Trustee in any such deed or deeds oi

any or all facts or matters affecting the regularity or

validity of any such sale shall be conclusive against all

persons, including the Buyers and each of them, and their

successors in interest. Such sale, however, shall be made
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subject to any outstanding contracts thenbefore made by

the Seller for the sale of respective lots aforesaid, but all

moneys then remaining unpaid on said lots or any of them

thenbefore sold on contract shall become and be due and

payable to the purchaser or purchasers of said lot or lots

at such sale.

The Trustee out of the proceeds of such sale shall pay:

(a) Expenses of said sale, including counsel's fees and

Trustee's fee herein provided for.

(b) All sums which have been paid or advanced under

or in accordance with the provisions hereof, and not re-

paid together with interest aforesaid accrued thereon.

(c) The principal amount due and unpaid to the Seller

herein, together with unpaid interest aforesaid accrued

thereon.

(d) The remainder of such proceeds, if any to the

Buyers, their successors or assigns, according to their re-

spective interests hereunder aforesaid.

SEVENTEENTH : The Buyers shall pay to the Trus-

tee the following fees and compensations for its acceptance

of this trust and for acting hereunder

:

(a) An installation- fee to the Trustee of $500.00, pay-

able upon the acceptance of this trust.

(b) A fee to the Trustee of $5.00 per lot for each lot

in the aforesaid subdivision, which charge per lot shall

cover the cost of making contracts of sale and deeds to

purchasers, which the Trustee is authorized to procure

from the Seller.

(c) Collection charges payable to the Trustee from the

sale price of said lots, which shall be as follows

:

One per cent of the amount of all sales for all cash:

two per cent of the amount of all sales, including interest
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under contract where deferred payments are not more than

five in number and not extending over a period of more

than three years from the date of sale; three per cent on

the amount of all sales including interest under contracts

calling for more than five payments or extending over

more than three years.

(d) An annual fee to the Trustee, commencing with

the year 1922, of $300.00 per year as long as the prop-

erty aforesaid or any portion thereof is held under this

trust, but against such annual fee shall be credited all pay-

ments on collection charges, as above set out, as and when

moneys from that source shall come into the hands oi the

Trustee, in any one particular year.

(e) A closing fee of $200.00 to the Trustee upon the

closing of this trust.

EIGHTEENTH : The Trustee hereby agrees to act

under the terms of this instrument only upon the follow-

ing conditions

:

That except for its willful default or gross negligence.

it shall not be liable to anyone and when in its discretion

it acts upon advice of legal counsel selected and employed

by it in good faith, in accordance with the opinion of such

counsel, it shall not be liable for any result ^\ such action;

should it be called upon to perform unlooked for or un-

anticipated duties in connection with this trust not herein

specifically provided for, then in addition to the fees above

provided for it shall receive a reasonable compensation foi

the performance and discharge oi such duties; all fees to

the Trustee provided for hereunder shall be deemed to be

earned upon the execution hereof; the Trustee assumes no

obligation and shall be under no obligation whatsoever to

pay for or on account of any of the Buyers, or said trust
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property or to or for the account of anyone whomsoever,

any moneys other than as herein specifically provided, ex-

cept at its option so to do; this trust shall not cease or

terminate unless and until the Trustee shall have been paid

in full all sums herein provided to be paid to it.

IN WITNESS WHEREOF, the Merchants Trust

Company has caused this instrument to be duly executed

by its officers thereunto duly authorized under its cor-

porate seal this first day of July, 1922.

MERCHANTS TRUST COMPANY.
[Seal] By Emanuel Cohen

President.

By W. E. Gill

Secretary.

Approved:

Trust Officer.

The above Declaration of Trust is hereby approved,

ratified and confirmed as to all of its terms and provisions.

HELLMAN COMMERCIAL TRUST AND
SAVINGS BANK.

By F. K. Hulme

Trust Officer.

We hereby certify that the above Declaration of Trust

fully sets out all of the terms and provisions thereof, and

we hereby ratify, approve and confirm the same in all its

parts and hereby respectively agree to do and perform all

and everything- therein provided to be done by us re-

spectively.

C. C. C. Tatum Arthur H. Rude
R. M. Hults S. M. Folsom

. Alexander Pattie Andy H. Williams
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E. J. Gates

Van R. Kelsey

Tom S. Ingersoll

by R. S. Ingersoll

W. M. Lenz

H. H. Cotton

By Irving H. Hellman

Atty-in-fact

J. A. LeDoux

Florence F. Gibbons

AW F. King

Stanley S. Anderson

Joseph Engert

A. J. Felker

Edwin T. Keiser

W. H. Chine

Byron H. Pattison

by Neil Rasmussen,

his attornev-in-fact

Trust No. 123-B. X. S.

Residence

EX C-l

THIS AGREEMENT, Made in duplicate this day

of 19 between BANK OF AMER-
ICA OF CALIFORNIA, herein called the "Seller" and

herein called the "Buyer".

WITNESSETH: That the Seller, in consideration o\

the covenants and agreements hereinafter contained and

made by and on the part of the Buyer, hereby agrees to

sell and convey unto the Buyer, all that real property situ-

ated in the City of Beverly Hills, County of Los Angeles,

State of California, particularly described as and being:

Lot of Tract Number 4988, as per map

thereof recorded in Book 54, Page 99 of Maps in the office

of the County Recorder of said county.

Excepting therefrom, however, an easement in favor of

the Seller, its successors and assigns, for a right of way

over and across the rear four feet of said premises for the
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purpose of erecting and maintaining thereon, poles for

light, power, telephone and telegraph lines, and for other

public utilities;

And the Buyer, in consideration of the premises, agrees

to buy and pay to the Seller therefor, in its office at 650

South Spring Street in the City of Los Angeles, Cali-

fornia, the sum of

Dollars ($ )

Dollars ($ )

as follows:

upon the execution and delivery of this Agreement, receipt

of which is hereby acknowledged, and the further sum of

Dollars ($ )

together with interest from date on unpaid balances, at the

rate of seven (7) per cent, per annum, payable quarterly.

Buyer agrees to pay all taxes or assessments of every

kind levied, assessed or which may hereafter become due

against the said described premises.

No representations, inducements or agreements made by

anyone, not specifically set out herein, shall be binding

against the Seller.

This agreement is made subject to the following condi-

tions and covenants, which shall be set forth in the deed

to be made in pursuance hereof, as follows

:

That said premises shall be used for no purpose other

than for the erection and maintenance thereon of a first

class single private residence, with the customary out-

buildings in the rear thereof; that such residence shall

cost and be fairly worth not less than $ , and shall

face the front line of the lot; that no such residence, nor

any projection thereof, other than the front steps, shall be

less than twenty-five feet from the front line, nor shall the



76 Merchants Trust Company, Trustee, vs.

same be less than four feet from either side line; that no

outbuilding shall be occupied as a dwelling until a resi-

dence be in process of erection upon said premises, nor for

a period of time longer than is reasonably necessary for

the completion of such residence.

That all buildings and fences shall be of new material

and, if frame, be painted or stained at least two coats

upon completion.

The foregoing stipulations and conditions shall termi-

nate January 1st, 1950, and thereafter be of no further

force or effect.

Said premises shall never be conveyed to, or come into

the possession of, any person except of the Caucasian

race, nor be occupied by such person unless in the employ

of the owner or his tenant residing thereon.

The foregoing stipulations and conditions shall be

deemed to be covenants running with the land in favor

of the Seller, and the breach of any of the same shall

cause title to said premises to revert to the Seller, its

successors and assigns, each of whom, respectively, shall

have the right of immediate re-entry upon said premises.

IT IS UNDERSTOOD AND AGREED that time is

of the essence of this Agreement and that such provision

shall not be waived if the Seller accept payments hereon

after same have become delinquent or gives extensions of

time to the Buyer. If the Buyer fails to make any of the

payments at the times and in the manner above provided,

or fails to comply with any of the terms hereof on his part

to be done or performed, then the Seller may declare all

moneys provided to be paid hereunder immediately due and

payable, and may forthwith proceed to enforce the terms

of this Agreement by appropriate action, whereby the
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Buyer shall be deemed to have forfeited all rights here-

under and all right to the money theretofore paid upon

this Agreement, which money may be retained by the

Seller, and the Seller shall be relieved from all obligations

in law or equity to convey said property; but the Seller,

on receiving the full payments at the times and in the

manner above provided, agrees to deliver to the Buyer a

good and sufficient deed of conveyance of said premises,

and to deliver a Guarantee of Title showing the title to

be vested in the Seller free and clear of encumbrance

suffered or done by it except as herein mentioned.

Buyer hereby warrants that is of legal

age at the date of the execution of this agreement.

IN WITNESS WHEREOF, This Agreement has been

executed by the Seller by its officers thereunto duly au-

thorized under its seal, and the Buyer has executed the

same the day and year first above written.

BANK OF AMERICA OF CALIFORNIA

By :

Vice-Presient.

By
Asst. Trust Officer

Buyer

Buyer

Address

(Reverse of Agreement) :

(NOTE: The marital status of the parties to any

Assignment must be shown and if Assignor is married

the wife or husband must also sign.)
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Assignment Assignee's Acceptance
Los Angeles, Calif.

19 The undersigned assignee

For value received, I, named in the Assignment of

do hereby grant the foregoing Agreement,
and assign to hereby approves and accepts

all right, title the same subject to all the

and interest in and to the terms, covenants and condi-

foregoing Agreement and in tions thereof.

and to the property therein

described.

Address

SELLER'S COXSEXT
The BANK OF AMERICA OF CALIFORNIA,

owner of the property described in the foregoing Agree-

ment, hereby consents to the foregoing assignment.

BAXK OF AMERICA OF CALIFORX1A
By

Trust Xo. 123-B X. S.

AGREEMENT FOR THE SALE OF REAL
PROPERTY

BANK OF AMERICA OF CALIFORNIA
with

Dated
Lot
Tract Xo. 4988

BANK OF AMERICA OF CALIFORNIA
650 South Spring Street

Los Angeles, Calif.

All remittances or payments on this contract to be made to

Bank of America of California

PAYMENTS
(same as first

PAYMENTS column here

shown)
Date Interest Amount Credited on Balance Rec'd

Paid Paid to Paid Interest Principal of Prin. By
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Trust No. 123-B. N. S.

Income or Residence

EX C-2

THIS AGREEMENT, Made in duplicate this day

of ,
19 , between BANK OF AMERICA

OF CALIFORNIA, herein called the "Seller" and

herein called the "Buyer."

WITNESSETH -
: That the Seller, in consideration of

the covenants and agreements hereinafter contained and

made by and on the part of the Buyer, hereby agrees to

sell and convey unto the Buyer, all that real property

situated in the City of Beverly Hills, County of Los An-

geles, State of California, particularly described as and

being

:

Lot of Tract Number 4988, as per map

thereof recorded in Book 54, Page 99 of Maps in the office

of the County Recorder of said county.

Excepting therefrom, however, an easement in favor of

the Seller, its successors and assigns, for a right of way

over and across the rear four feet of said premises for the

purpose of erecting and maintaining thereon, poles for

light, power, telephone and telegraph lines, and for other

public utilities;

And the Buyer, in consideration of the premises, agrees

to buy and pay to the Seller therefor, in its office at 650

South Spring Street in the City of Los Angeles, Cali-

fornia, the sum of Dollars ($ ) as

follows: Dollars ($ ) upon the

execution and delivery of this Agreement, receipt of which

is hereby acknowledged, and the further sum of

Dollars ($ ) together with interest from date on
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unpaid balances, at the rate of seven (7) per cent, per

annum, payable quarterly.

Buyer agrees to pay all taxes or assessments of every

kind levied, assessed or which may hereafter become due

against the said described premises.

No representations, inducements or agreements made by

anyone, not specifically set out herein, shall be binding

against the Seller.

This agreement is made subject to the following condi-

tions and covenants, which shall be set forth in the deed

to be made in pursuance hereof, as follows:

That said premises shall be used for no purpose other

than for the erection and maintenance thereon of a single

private residence, bungalow court, double bungalow, double

or duplex house, or flat, to be used exclusively for resi-

dence purposes, with the customary outbuildings in the

rear thereof; it being provided: that no single residence

shall cost or be fairly worth less than Three Thousand

Dollars ($3,000.00); that each dwelling of a bungalow

court shall cost and be fairly worth, per family unit

thereof, at least One Thousand Two Hundred Dollars

($1,200.00) per front unit, and that the rear units iA

such court shall each cost and be fairly worth not less

than seventy-five per centum (75' < ) of the stipulated

cost of a front unit, and that any double unit shall cost

and be fairly worth not less than seventy-five per centum

(75%) of the cost of two single units and that the con-

struction of at least three of the dwellings of a bungalow

court shall be commenced and carried on at the same time

;

that a double bungalow shall cost and be fairly worth

not less than Three Thousand Five Hundred Dollars;

($3,500.00) ; that a double house or duplex house shall
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cost or be fairly worth not less than Four Thousand Five

Hundred Dollars ($4,500.00) ; that a flat shall cost and

be fairly worth not less than Six Thousand Dollars

($6,000.00).

No outbuilding shall be occupied as a dwelling until a

residence be in process of erection upon said premises,

nor for a period of time longer than is reasonably neces-

sary for the completion of such residence.

All buildings and fences shall be of new material and,

if frame, be painted or stained at least two coats upon

completion.

Or for the erection and maintenance thereon of a store

or office building, the same to be used or occupied for pro-

fessional, commercial or mercantile business purposes not

prohibited by law or ordinance, except that the second or

higher stories of said buildings may be used and occupied

as apartments or flats and that living rooms may be con-

structed in the rear of store or office rooms occupying the

first floor of any such building and may be used as living

quarters during such time as a professional, commercial

or mercantile business is being carried on in the store or

office room behind which such living rooms are located.

That any such store or office building shall be a first class

permanent structure of new material and the exterior

walls thereof shall be of brick, tile, concrete or other fire

resisting material and the same shall cost and be fairly

worth not less than $

The foregoing stipulations and conditions shall termi-

nate January 1st, 1950, and thereafter be of no further

force or effect.

Said premises shall never be conveyed to, or come into

the possession of, any person except of the Caucasian
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race, nor be occupied by such person unless in the employ

of the owner or his tenant residing thereon.

The foregoing stipulations and conditions shall be

deemed to be covenants running with the land in favor

of the Seller, and the breach of any of the same shall cause

title to said premises to revert to the Seller, its successors

and assigns, each of whom, respectively, shall have the

right of immediate re-entry upon said premises.

IT IS UNDERSTOOD AND AGREED that time is

of the essence of this Agreement and that such provision

shall not be waived if the Seller accept payments hereon

after the same have become delinquent or gives extensions

of time to the Buyer. If the Buyer fails to make any oi

the payments at the times and in the manner above pro-

vided, or fails to comply with any of the terms here

his part to be done or performed, then the Seller may

declare all moneys provided to be paid hereunder imme-

diately due and payable, and may forthwith proceed to

enforce the terms of this Agreement by appropriate ac-

tion, whereby the Buyer shall be deemed to have forfeited

all rights hereunder and all right to the money theretofore

paid upon this Agreement, which money may be retained

by the Seller, and the Seller shall be relieved from all

obligations in law or equity to convey said property; but

the Seller, on receiving the full payments at the times and

in the manner above provided, agrees to deliver to the

Buyer a good and sufficient deed of conveyance of said

premises, and to deliver a Guarantee of Title showing the

title to be vested in the Seller free and clear of encum-

brance suffered or done by it except as herein mentioned.

Buyer hereby warrants that is of legal age at

the date of the execution of this agreement.
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IN WITNESS WHEREOF, This Agreement has been

executed by the Seller by its officers thereunto duly au-

thorized under its seal, and the Buyer has executed the

same the day and year first above written.

BANK OF AMERICA OF CALIFORNIA
By - -

Vice-President.

By
Asst. Trust Officer.

Buyer.

Buyer.

Address

(ON REVERSE SIDE)

ALL REMITTANCES OR PAYMENTS ON THIS
CONTRACT TO BE MADE TO BANK OF

AMERICA OF CALIFORNIA

PAYMENTS
(same as first

PAYMENTS column here

shown

)

Date Interest Amount Credited on Balance Rec'd
Paid Paid to Paid Interest Principal of Prin. By

Trust No. 123-B N. S.

AGREEMENT FOR THE SALE
OF REAL PROPERTY

BANK OF AMERICA
OF CALIFORNIA

WITH
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Dated

Lot

TRACT No. 4988

BANK OF AMERICA
of California

650 South Spring Street

Los Angeles, Calif.

(NOTE: The marital status of the parties to any

assignment must be shown and if Assignor is married the

wife or husband must also sign.)

ASSIGNMENT : ASSIGNEE'S
ACCEPTANCE

Los Angeles, Calif., 19.... : The undersigned as-

For value received, I, : signee named in the

: Assignment of the

do hereby grant and assign to : foregoing Agreement,

: hereby approves and

all right, title and interest : accepts the same sub-

in and to the foregoing Agree- : ject to all the terms,

ment and in and to the property : covenants and condi-

therein described. : tions thereof.

: Address

SELLER'S CONSENT

The BANK OF AMERICA OF CALIFORNIA,

owner of the property described in the foregoing Agree-

ment, hereby consents to the foregoing assignment.

BANK OF AMERICA OF CALIFORNIA

Bv
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Trust No. 123-B. N. S.

Income or Residence

EX. C-3

THIS AGREEMENT, Made in duplicate this day

of , 19 , between BANK OF AMERICA
OF CALIFORNIA, herein called the "Seller" and

herein called the "Buyer."

WITNESSETH : That the Seller, in consideration of

the covenants and agreements hereinafter contained and

made by and on the part of the Buyer, hereby agrees to

sell and convey unto the Buyer, all that real property

situated in the City of Beverly Hills, County of Los An-

geles, State of California, particularly described as and

being :

Lot of Tract Number 4988, as per map

thereof recorded in Book 54, Page 99 of Maps in the office

of the County Recorder of said county.

Excepting therefrom, however, an easement in favor of

the Seller, its successors and assigns, for a right of way

over and across the rear four feet of said premises for the

purpose of erecting and maintaining thereon, poles for

light, power, telephone and telegraph lines, and for other

public utilities;

And the Buyer, in consideration of the premises, agrees

to buy and pay to the Seller therefor, in its office at 650

South Spring Street in the City of Los Angeles, Cali-

fornia, the sum of Dollars ($ ) as

follows: Dollars ($ ) upon the

execution and delivery of this Agreement, receipt of which

is hereby acknowledged, and the further sum of

Dollars ($ ) together with interest from date on
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unpaid balances, at the rate of seven (7) per cent, per

annum, payable quarterly.

Buyer agrees to pay all taxes or assessments of every

kind levied, assessed or which may hereafter become due

against the said described premises.

No representations, inducements or agreements made by

anyone, not specifically set out herein, shall be binding

against the Seller.

This agreement is made subject to the following condi-

tions and covenants, which shall be set forth in the deed

to be made in pursuance hereof, as follows

:

That said premises shall be used for no purpose other

than for the erection and maintenance thereon of a single

private residence, bungalow court, double bungalow, double

or duplex house, or Mat, to be used exclusively for resi-

dence purposes, with the customary outbuildings in the

rear thereof; it being provided: that no single residence

shall cost or be fairly worth less than Three Thousand

Dollars ($3,000.00) ; that each dwelling of a bungalow

court shall cost and be fairly worth, per family unit

thereof, at least One Thousand Two Hundred Dollars

($1,200.00) per front unit, and that the rear units of

such court shall each cost and be fairly worth not less

than seventy-five per centum {75[< ) of the stipulated

cost of a front unit, and that any double unit shall cost

and be fairly worth not less than seventy-five per centum

(75%) of the cost of two single units and that the con-

struction of at least three of the dwellings of a bungalow

court shall be commenced and carried on at the same time

;

that a double bungalow shall cost and be fairly worth

not less than Three Thousand Five Hundred Dollars;

($3,500.00); that a double house or duplex house shall
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cost or be fairly worth not less than Four Thousand Five

Hundred Dollars ($4,500.00) ; that a flat shall cost and

be fairly worth not less than Six Thousand Dollars

($6,000.00).

No outbuilding shall be occupied as a dwelling until a

residence be in process of erection upon said premises,

nor for a period of time longer than is reasonably neces-

sary for the completion of such residence.

All buildings and fences shall be of new material and,

if frame, be painted or stained at least two coats upon

completion.

Or for the erection and maintenance thereon of a store

or office building, the same to be used or occupied for pro-

fessional, commercial or mercantile business purposes not

prohibited by law or ordinance, except that the second or

higher stories of said buildings may be used and occupied

as apartments or flats and that living rooms may be con-

structed in the rear of store or office rooms occupying the

first floor of any such building and may be used as living

quarters during such time as a professional, commercial

or mercantile business is being carried on in the store or

office room behind which such living rooms are located.

That any such store or office building shall be a first class

permanent structure of new material and the exterior

walls thereof shall be of brick, tile, concrete or other fire

resisting material and the same shall cost and be fairly

worth not less than $

The foregoing stipulations and conditions shall termi-

nate January 1st, 1950, and thereafter be of no further

force or effect.

Said premises shall never be conveyed to, or come into

the possession of, any person except of the Caucasian
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race, nor be occupied by such person unless in the employ

of the owner or his tenant residing thereon.

The foregoing stipulations and conditions shall be

deemed to be covenants running with the land in favor

of the Seller, and the breach of any of the same shall cause

title to said premises to revert to the Seller, its successors

and assigns, each of whom, respectively, shall have the

right of immediate re-entry upon said premises.

IT IS UNDERSTOOD AXD AGREED that time is

of the essence of this Agreement and that such provision

shall not be waived if the Seller accept payments hereon

after the same have become delinquent or gives extensions

of time to the Buyer. If the Buyer fails to make any of

the payments at the times and in the manner above pro-

vided, or fails to comply with any of the terms hereof on

his part to be done or performed, then the Seller may

declare all moneys provided to be paid hereunder imme-

diately due and payable, and may forthwith proceed to

enforce the terms of this Agreement by appropriate ac-

tion, whereby the Buyer shall be deemed to have forfeited

all rights hereunder and all right to the money theretofore

paid upon this Agreement, which money may be retained

by the Seller, and the Seller shall be relieved from all

obligations in law or equity to convey said property; but

the Seller, on receiving the full payments at the times and

in the manner above provided, agrees to deliver to the

Buyer a good and sufficient deed of conveyance of said

premises, and to deliver a Guarantee of Title showing the

title to be vested in the Seller free and clear of encum-

brance suffered or done by it except as herein mentioned.

Buyer hereby warrants that is of legal age at

the date of the execution of this agreement.
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IN WITNESS WHEREOF, This Agreement has been

executed by the Seller by its officers thereunto duly au-

thorized under its seal, and the Buyer has executed the

same the day and year first above written.

BANK OF AMERICA OF CALIFORNIA
By -

Vice-President.

By
Asst. Trust Officer.

Buyer.

Buyer.

Address

(ON REVERSE SIDE)

ALL REMITTANCES OR PAYMENTS ON THIS
CONTRACT TO BE MADE TO BANK OF

AMERICA OF CALIFORNIA

PAYMENTS
(same as first

PAYMENTS column here

shown)

Date Interest Amount Credited on Balance Rec'd
Paid Paid to Paid Interest Principal of Prin. By

Trust No. 123-B N. S.

AGREEMENT FOR THE SALE
OF REAL PROPERTY

BANK OF AMERICA
OF CALIFORNIA

WITH
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Dated

Lot

TRACT No. 4988

BANK OF AMERICA
of California

650 South Spring Street

Los Angeles, Calif.

(NOTE: The marital status of the parties to any

assignment must be shown and if Assignor is married the

wife or husband must also sign.)

ASSIGNMENT : ASSIGNEE'S
ACCEPTANCE

Los Angeles, Calif., 19.... : The undersigned as-

For value received, I, : signee named in the

: Assignment of the

do hereby grant and assign to : foregoing Agreement,

: hereby approves and

all right, title and interest : accepts the same sub-

in and to the foregoing Agree- : ject to all the terms,

ment and in and to the property : covenants and condi-

therein described. : tions thereof.

: Address

SELLER'S CONSENT
The BANK OF AMERICA OF CALIFORNIA,

owner of the property described in the foregoing Agree-

ment, hereby consents to the foregoing assignment.

BANK OF AMERICA OF CALIFORNIA
Bv
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Ex. D.

Exhibit "D"

(EXECUTE SEPARATE FORM FOR EACH TAX
. PERIOD)

CLAIM FOR

TREASURY DE-
PARTMENT

Internal Revenue
Service

Form 843—Jan., 1922
Comptroller General

U.S.
January 18, 1922

IMPORTANT
File with Collector of

Internal Revenue where
assessment was made.
Not acceptable unless

completely filled in.

ABATEMENT OF TAX
ASSESSED

CREDIT AGAINST
OUTSTANDING
ASSESSMENTS

REFUND OF TAXES
ILLEGALLY
COLLECTED

REFUND OF
AMOUNTS PAID
FOR STAMPS
USED IN ERROR OR
EXCESS

NOTICE TO
COLLECTOR
Collector must

indicate in block

above the kind

of claim, except

in Income Tax
cases.

Date received by

Administrative

Unit

Stamp here

State of California

County of Los Angeles J

ss:

TRUST NO. 123 B. N. S.—
MERCHANTS TRUST COM-
PANY TRUSTEE
(Name of taxpayer or purchaser

of stamps.)

COLLECTOR'S
NOTATION

District

Account number

Date received

RECEIVED
April 18, 1929
INTERNAL
REVENUE
6th California.

Stamp here

Collector of Internal

Revenue
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TYPE
OR

PRINT

660 South Spring Street,

(Residence—give street and number as

well as city or town and state.)

Los Angeles, California.

Period Year

From: Dec. 31

To : Jan. 1

1927

1929

(Business address.)

This deponent, being duly sworn according to law, de-

poses and says that this statement is made on behalf of the

taxpayer named, and that the facts given below with

reference to said statement are

true and complete

:

1. Business in which en-

gaged Subdivision

2. Character of assessment or tax Income tax

(State for or upon what the tax was assessed or

the stamps affixed.)

3. Amount of assessment or stamps pur-

chased $5712.65

4. Reduction of Tax Liability requested

(Income and Profits Tax) $5712.65

5. Amount to be abated $

6. Amount to be refunded (or such greater

amount as is legally refundable) $5712.65

7. Dates of payment (see Collector's receipts or in-

dorsements of canceled checks)

(If statement covers income tax liability,

items 8-11, inclusive, must be answered.)

8. District in which return (if any) was filed Sixth

District

9. District in which unpaid assessment appears

10. Amount of overpayment claimed as credit $

11. Unpaid assessment against which credit is asked;

period from to $
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Deponent verily believes that this application should

be allowed for the following reasons:

The above amount does not include interest in the

amount of $28.56 representing interest at 6% on said

$5712.65 for one month on account of an extension of

thirty days allowed by the Collector. Claim for refund

of this amount is also made herewith.

The Commissioner has erroneously determined this

trust to be taxable as an association. This trust con-

stitutes a joint venture and is not taxable as an associa-

tion for the calendar year 1928 or for any other year.

In addition, the Commissioner has erroneously determined

that there was a measure of profit or loss accrued to the

trust from the sale of each lot and included the same

in the gross income.

(Attach additional sheets if necessary.)

Signed : MERCHANTS TRUST COM-
PANY, Trustee,

By: H. H. Ashley, (Sgd)

Vice President.

L. S. Colyer (Sgd)

Secretary

Sworn to and subscribed before me this 17th day of

April, 1929

Emil Barud (Sgd)

Notary Public in and for the County of Los Angeles,

State of California.

(Title.)

(This affidavit may be sworn to before a Deputy Collector

of Internal Revenue or Revenue Agent

without charge.)
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Ex. E

Trust No. 123-B. N. S. Residence

DEED

The MERCHANTS NATIONAL TRUST AND
SAVINGS BANK OF LOS ANGELES, as successor

to Hellman Commercial Trust and Savings Bank, for and

in consideration of Ten Dollars ($10.00) to it in hand

paid, the receipt of which is hereby acknowledged, does

hereby grant to

all that real property situated in the City of Beverly Hills,

County of Los Angeles, State of California, described

as and being:

Lot of Tract Number 4988, as per

map thereof recorded in Book 54, page 99, of Maps in the

office of the County Recorder of said county;

Excepting therefrom, however, an easement in favor

of the Grantor, its successors and assigns, for a right

of way over and across the rear four feet of said prem-

ises for the purpose of erecting and maintaining thereon,

poles for light, power, telephone and telegraph lines, and

for other public utilities.

This conveyance is made subject to

:

This conveyance is made and accepted upon each of

the following conditions, which shall apply to and be

binding upon the Grantee, his heirs, devisees, executors,

administrators and assigns, namely:

That said premises shall be used for no purpose other

than for the erection and maintenance thereon of a first

class single private residence, with the customary out-

buildings in the rear thereof; that such residence shall

cost and be fairly worth not less than $
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and shall face the front line of the lot; that no such resi-

dence, nor any projection thereof, other than the front

steps, shall be less than twenty-five feet from the front

line, nor shall the same he less than four feet from either

side line; that no outbuilding shall be occupied as a dwell-

ing until a residence be in process of erection upon said

premises, nor for a period of time longer than is reason-

ably necessary for the completion of such residence.

That all buildings and fences shall be of new material

and, if frame, be painted or stained at least two coats

upon completion.

The foregoing stipulations and conditions shall ter-

minate January 1st, 1950, and thereafter be of no further

force or effect.

Said premises shall never be conveyed to, or come into

the possession of, any person except of the Caucasian

race, nor be occupied by such person unless in the employ

of the owner or his tenant residing thereon.

The foregoing stipulations and conditions shall be

deemed to be covenants running with the land in favor

of the Grantor and the breach of any of the same shall

cause said premises to revert to the Grantor, its successors

and assigns, each of whom, respectively, shall have the

right of immediate re-entry upon said premises.

The breach of any of the foregoing stipulations and

conditions, or any re-entry by reason of such breach, shall

not defeat or render invalid the lien of any mortgage or

deed of trust made in good faith and for value; however,

the breach of any of said stipulations or conditions or

the continuance of any such breach may be enjoined,

abated or remedied by appropriate proceedings, and each

of the foregoing stipulations and conditions shall be, at
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all times, in full force and effect as against any owner

of said premises, or any part thereof, whether such owner-

ship be acquired by purchase, foreclosure, devise, inheri-

tance or in any other manner.

IN WITNESS WHEREOF, the said Merchants Na-

tional Trust and Savings Bank of Los Angeles has caused

this deed to be executed by its officers thereunto duly

authorized, this day of

MERCHANTS NATIONAL TRUST AND SAVINGS
BANK OF LOS ANGELES

By

Vice-President.

By

Asst. Cashier.

STATE OF CALIFORNIA,
}

COUNTY OF LOS ANGELES i

ss '

On this day of 19 ,

before me a Notary Public

in and for said County and State, residing therein, duly

commissioned and sworn, personally appeared

known to me to be the Vice-President, and

known to me to be the

Assistant Cashier of Merchants National Trust and Sav-

ings Bank of Los Angeles, the corporation that executed

the within instrument, and known to me to be the persons

who executed the within instrument on behalf of the cor-

poration therein named, and acknowledged to me that such

corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my official seal the day and year in this

certificate first above written.

Xotary Public in and for said County and State.
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Lot No.... Tract 4988

Trust No. 123-B N. S.

DEED

MERCHANTS NATIONAL TRUST AND SAVINGS
BANK OF LOS ANGELES

TO

Dated

MERCHANTS NATIONAL TRUST AND SAVINGS
BANK OF LOS ANGELES

A consolidation of Hellman Commercial Trust and Sav-

ings Bank and the Merchants National Bank

of Los Angeles.

650 South Spring Street, Los Angeles, Cal.

When recorded, please mail this deed to

Ex. F.

NOTICE: Assignments must be executed in duplicate

and both copies presented to the Trustee for endorsement;

one copy for the Trustee and one copy for the Assignee

ASSIGNMENT OF BENEFICIAL INTEREST
FOR VALUE RECEIVED,

, do hereby assign,

transfer and set over unto

an undivided (.„ )

Interest (the same being .of entire
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Interest) in and to that certain Declaration of Trust

issued by the

under its Trust No which said

Declaration of Trust covers the following described prop-

erty, to-wit:

AND do also hereby assign, transfer and set

over unto said

—

-

- an undivided

( ) interest

(the same being of entire

Interest) in and to the proceeds and avails arising or

growing out of the said Declaration of Trust No
,

and do hereby authorize the said Merchants Trust Com-

pany to pay and turn over unto said

all moneys and benefits growing

out of the said Interest hereby conveyed.

This assignment is made, however, subject to all of the

terms and conditions of said Declaration of Trust

No

Dated 19

ASSIGNEE'S ACCEPTANCE

do hereby accept the above Assignment to

of said undivided

( ) interest in and to said Declaration of

Trust No ,
and do also hereby agree
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to and do approve, ratify and confirm the said Trust

agreement in all particulars.

Dated 19

Address.

Address.

TRUSTEE'S ENDORSEMENT
The duplicate of this Assignment filed in the Trust

Department of the Merchants Trust Company this

day of , 19

MERCHANTS TRUST COMPANY
Asst. Cashier

TRUST NO
ASSIGNMENT OF BENEFICIAL INTEREST

TO

Dated 19.

Ex. G.

COLLATERAL ASSIGNMENT OF BENEFICIAL
INTEREST UNDER TRUST

THIS AGREEMENT, Made in duplicate this

day of A. D. 192.

BETWEEN
- . Assignor..
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MERCHANTS TRUST COMPANY, and having its

principal place of business in Los Angeles, California, the

Trustee, and

Payee

WITNESSETH : THAT WHEREAS, said Assignor

indebted to said Payee in the sum of

Dollars

and ha agreed to pay the same, with interest, accord-

ing to the terms of promissory note
, given by

for said amount, dated due

with interest at ..per cent, per annum, payable

in favor of said Payee

NOW, THEREFORE, for the purpose of, securing

the payment thereof, and also to secure the repayment

of such additional sums, with interest thereon, as may

be hereafter borrowed and received by said Assignor

from said Payee and evidenced by another promissory

note or notes or otherwise, or advanced by said Payee

to protect his interests hereunder, said Assignor do

by these presents hereby assign, transfer and set over

unto said Trustee an undivided :

interest in and to that certain Declaration of Trust issued

by the said

under its Trust No , affecting that certain

..property, described as follows:
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Together with a like interest in and to the proceeds and

avails arising or growing out of said Trust, and hereby

authorize said Trustee to pay and turn over unto said

Payee all moneys and benefits growing out of said

interest hereby assigned as a payment on the aforesaid

indebtedness, subject to all of the terms and conditions

of said Declaration of Trust

Upon full payment of the indebtedness aforesaid to-

gether with all other sums secured or intended to be

secured hereby and upon delivery to said Trustee of

written notice from the holder of said note
, or

other evidences of indebtedness as hereinabove referred

to and of the full payment thereof and upon the sur-

render of the said note or other evidences of indebted-

ness to said Trustee for cancellation, and upon payment

on demand of all other sums secured or intended to be

secured hereby, then said Trustee shall re-assign to said

Assignor the interest in said Trust hereby assigned.

If default should be made in the payment of any sums

of principal or interest secured hereby when clue, then

said Trustee on written demand of the holder of said

note or other evidences of indebtedness, but without

the necessity of making demand on said Assignor for

the payment thereof, shall sell the interest in said Trust,

or such part thereof as it shall deem necessary to sell in

order to pay the same.
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Such sale shall be made in the following- manner,

namely

:

Said Trustee shall publish notice of the time and place

of such sale, with a description of the interest in said

Trust to be sold, at least once a week for three successive

weeks in some newspaper published in the City of Los

Angeles, California, and may from time to time postpone

such sale by publication of a notice of postponement in

the same newspaper in one issue only prior to the date

of the sale fixed by said notice of postponement, or at its

option, by public announcement thereof at the time and

place of sale so advertised; and on the day of sale so

fixed said Trustee may sell said interest or any portion

thereof at public auction, to the highest bidder for cash

in gold coin, and after such sale and after due payment

made, said Trustee shall execute and deliver to the pur-

chaser or purchasers an assignment or assignments of

the interest or interests in said Trust so sold to such pur-

chaser or purchasers, subject to all of the terms and

conditions thereof.

AND out of the proceeds of such sale or sales shall

pay

:

First: The costs, fees, charges and expenses of such

sale.

Second : The amount due and unpaid on said note

or other evidences of indebtedness, with interest accrued

thereon.

Third: Any additional sums, with interest accrued

thereon, borrowed by said Assignor.... from said Payee....,

evidenced by another note or notes, or other evidences

of indebtedness, as hereinbefore provided.
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And, lastly, the balance, if any, to the order of the

said Assignor

In the event of a sale of said interest, or any part

thereof, and the execution of any assignment or assign-

ments therefor, then the recitals therein of default, public-

cation of notice of sale, demand that such sale should

be made, postponement of sale, terms of sale, sale, pur-

chaser, payment of purchase money, and any other fact

affecting the regularity or validity of such sale shall be

conclusive proof of such facts.

Demand, presentment, notice, protest and notice of

protest are hereby waived.

PAYEE'S APPROVAL

I

We,

the Payee in the above described Note do

hereby agree and do approve, ratify and confirm the

foregoing Assignment and the said Trust Agreement in

all its particulars.

Dated A. D. 192......
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TRUSTEE'S ENDORSEMENT

The foregoing Trust is hereby accepted and the dupli-

cate of this Assignment hied in the Trust Department

of the Merchants Trust Company this day of

, A. D. 192

MERCHANTS TRUST COMPANY

By

Trust Officer.

TRUST NO

COLLATERAL ASSIGNMENT OF BENEFICIAL
INTEREST

TO

DATED

MERCHANTS NATIONAL TRUST AND SAVINGS

BANK OF LOS ANGELES

A consolidation of Hellman Commercial Trust and

Savings Bank and the Merchants National

Bank of Los Angeles
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Ex. H.

COPY
TRUSTEE'S CERTIFICATE OF BENEFICIAL

INTEREST UNDER TRUST

This is to certify that FRANCISCO and ELLING-

TON, Incorporated, a corporation, is the owner of an

undivided ten one hundred fiftieths (10/150ths) beneficial

interest in and under that certain Declaration of Trust

issued by the Merchants Trust Company, a corporation

organized and existing under the laws of the State of

California, under its Trust No. 123B-N.S., under which

the following described property is held in trust by said

Trust Company subject to the terms of the Declaration

of Trust issued by it in connection therewith, and that

the said FRANCISCO and ELLINGTON, Incorporated,

a corporation, is entitled to ten one hundred fiftieths

(10/150ths) of the proceeds realized from the sale of

said property in accordance with the provisions of said

Declaration of Trust, said property being described as

follows

:

Lots One (1) to Three Hundred seventy-five (375)

inclusive, and lots Five hundred eighty-seven (587) to

Eight hundred ninety-six (896) inclusive, in Tract 4988

as per map of said Tract recorded in Book 54, pages

98 and 99 of Maps, Records of Los Angeles County,

California.

In Witness Whereof, the MERCHANTS TRUST
COMPANY, has caused this Certificate to be duly exe-

cuted by its Secretary, thereunto duly authorized, this

13th day of April, 1923.

MERCHANTS TRUST COMPANY.
By

Secretary.
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Ex. I

NOTICE

You are hereby notified, as holder of a

beneficial interest in and to Declaration of Trust 123-b

X. S. of I lellman Commercial Trust and Savings Bank,

commonly referred to as the "Tatum Trust", that the

Trustee has been advised that the sum of $77,879.94 is

now due and payable to Francisco and Ellington,

for certain street work which has been done on said prop-

erty, and bill therefor regularly approved by the agent

or attorney in fact appointed under the Declaration of

Trust.

The sum of $75,000.00 of said amount is being de-

manded therefore by said Francisco and Ellington from

the owners of the property.

Said Declaration of Trust provides that the buyers

severally bind themselves to pay as and when due all

sums, in proportion to their respective beneficial interest

necessary for the subdivision and improvement of said

property, and that such sums are payable immediately by

said buyers upon demand made upon them by the Trustee,

together with interest thereon from the date of said

demand.

In accordance with the terms of said Declaration of

Trust, demand is hereby made upon you for the sum of

$ , being the pro rata amount for which

your interest is liable, in order to pay Francisco and

Ellington, Incorporated, said $75,000 on account of said

demand.

Said payment should be made to Hellman Commercial

Trust and Savings Bank on or before March 10, 1924.
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Said Declaration of Trust provides that in the event

any Buyer or syndicate owner under said Trust shall

fail to pay his proportionate share of such amounts as

may be due and payable as aforesaid, any other bene-

ficiary under said trust may pay the same, and demand

that the Trustee sell the interest of such defaulting Buyer,

in accordance with the terms and provisions of sale set

forth in said Declaration of Trust.

Ex. J.
-1-

TRUST #123 B N. S.

PAYMENTS MADE BY TRUSTEE FOR IMPROVE-
MENTS ON TRACT AS SHOWN IN

TRUSTEE'S RECORDS:

TO FRANSISCO AND ELLINGTON—CONSTRUC-
TION WORK:

Year

:

Amount

:

1922 $22,118.13

1923 26,055.51

1924 96,285.29

1925 4,469.76

Total $148,928.69

TO C. C. C. TATUM—IMPROVEMENTS:
Year

:

Amount

:

1923 $122,456.79

1924 10,000.00

1926 215.00

Total $132,671.79
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TO R. J. LAST -IBROOKE—ENGINEERING
SERVICE:

Year

:

Amount

:

1922 $ 2,276.33

1923 4,754.00

1924 932.68

1925 337.00

1926 3,450.00

Total $11,750.01

TRUST #123 B-N. S. -2-

SUMMARY OF RECEIPTS AND DISBURSE-

MENTS 1922, AS PER TRUSTEE'S RECORDS:

Cash on hand at inception—Preliminary

Escrow $4,450.00

RECEIPTS:

Collection on sales 142,929.97

Total $147,379.97

DISBURSEMENTS:

Commission $25,021.80

Interest 15,845.68

Trustee fees 3,082.81

! )iscount 816.06

Paid on indebtedness 54,700.00

Improvements 40,96 1.10

Misc. expense 5,663.20 146,090.65

Cash on hand Dec. 31, 1922 $ 1,289.32
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LOT
RECORD OF LATE SALES

:

Number of lots in Tract at inception of Trust 685

Number of lots sold in 1922 134

Number of lots unsold Dec. 31, 1922 551

TRUST #123 B-N.S. -3-

SUMMARY OF RECEIPTS AND DISBURSE-
MENTS 1923, AS PER TRUSTEE'S RECORDS:

Cash on hand Jan. 1, 1923 $ 1,289.32

RECEIPTS:

Collections on sales

Deposits by beneficiaries

Taxes collected

$457,515.30
15,832.61

197.02

473,544.93

EMENTS

:

$ 11,944.92

4,520.87

38,890.02

88,479.42

5,834.17

756.71

139,000.00

176,500.71

Total

DISBURS
Interest paid

Taxes paid

Commission paid Smith
Commission paid Tatum
Trustees fees

Title charges

Paid on indebtedness

Improvements

$474,834.25

465,926.82

?23

LOT

LATE- SALES:
1, 1923

Balance Dec. 31, 1<

RECORD OF 3

Number of lots unsold Jan.

Number of lots sold, 1923

$ 8,907.43

551

402

Number of lots unsold Dec. 31, 1923 149
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TRUST #123 B-N. S. -4-

SUMMARY OF RECEIPTS AND DISBURSE-

MENTS 1924, AS PER TRUSTEE'S RECORDS:

Cash on hand Jan. 1, 1924 $ 8,907.43

RECEIPTS:

Collected on sales $403,045.45

Deposit by beneficiaries 75,000.00

Refunds on improvements 1,865.00

Loan 2,177.40

Water plant 37,801.03

Rents 762.00

Taxes 2,071.70

Other receipts 1,295.34

Title charges 266.54

524,284.46

Total $533,191.89

DISBURSEMENTS:

Interest $ 2,436.39

Taxes 6,072.37

Commission 74,587.04

Trustee's fees 14,608.78

Discounts 2,050.00

Corrections 273.46

Title charges 1,496.06

Attorney's fees 125.00

Paid on indebtedness 86,085.00

Improvements 112,294.01

Beneficiaries 100,000.00

Refund of advance by Cotton

with interest 2,286.27

Refund of first assessment 19,357.62

Refund of second assessment 75,000.00

496,672.00

Balance Dec. 31, 1924 $ 36,519.89
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RECORD OF LOT SALES

:

Number of lots unsold Jan. 1, 1924 149

Number of lots sold, 1924 33

116

Number of lots repossessed 1924 4

120

Number of lots resold 1924 1

Number of lots unsold Dec. 31, 1924 119

TRUST #123 B-N. S. -5-

SUMMARY OF RECEIPTS AND DISBURSE-
MENTS 1925, AS PER TRUSTEED RECORDS:

Cash on hand Jan. 1, 1925 $ 36,519.89

RECEIPTS:

Collections on sales $407,419.78

Interest 20,483.04

Refunds on water connections 875.00

Refunds on gas and electric con-

nections 2,545.00

Deposit by beneficiaries 2,500.00

433,822.82

Total $470,342.71

DISBURSEMENTS:

Commission $ 69,544.35

Taxes 3,416.16

Title expense 2,947.90

Trustee's fees 8,106.85

Assessments 639.36
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Discount 5,212.50

Attorneys fees 2,960.00

Improvements 8, 1 52.67

Paid to beneficiaries 360,000.00

460,979.79

Cash on hand Dec. 31, 1925 $ 9,362.92

RECORD OF LOT SALES:

Xumber of lots unsold Jan. 1, 1925 119

Xumber of lots sold 1925 20y2

9sy2

Number of lots resold 1925 1

Number of lots unsold Dec. 31, 1925 97]/2

TRUST #123 B-N. S. -6-

SUMMARY OF RECEIPTS AND DISBURSE-

MENTS 1926, AS PER TRUSTEE'S RECORDS:

Cash on hand Jan. 1, 1926 $ 9,362.92

RECEIPTS:

Collection on sales $169,503.40

Interest 11,470.77

Taxes 172.26

Buyers costs 134.70
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Assessments 28.44

Liberty bond interest 61.50

Refund of deposits 2,675.62

184,046.69

Total $193,409.61

DISBURSEMENTS

:

Commission $ 59,654.42

Amount invested in Trust DeecI

notes 1,750.00

Taxes 4,397.14

Title expense 1,246.30

Trustee's fees 4,364.38

Discount 600.00

Miscellaneous 1,368.95

Assessments 5,564.07

Special income tax service 600.00

Improvements made 4,924.00 *

Amount paid to beneficiaries 100,000.00

184,469.26

1926Cash on hand Dec. 31, $ 8,940.3S

RECORD OF LOT SALES:

Number of lots unsold Jan. 1, 1926 97y2

Number of lots sold, 1926 34

Number of lots unsold Dec. 31, 1926 63y2
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TRUST #123 B-N. S. -7-

SUMMARY OF RECEIPTS AND DISBURSE-
MENTS 1927 AS PER TRUSTEE'S RECORDS:

Cash on hand Jan. 1, 1927 $ 8,940.35

RECEIPTS:

Collection on sales $123,944.50

Interests 15,433.17

Refund by So. Calif. Gas Co. 9,644.32

149,021.99

Total $157,962.34

DISBURSEMENTS:

Commissions $ 18,596.76

Interest 7.49

Taxes .
4,004.97

Title expense 462.98

Trustee fees 3,283.74

City Bond Finance 5-00

Miscellaneous expense 534.53

Special tax and assessment service 567.00

Assessments 173.55

Amount paid to beneficiaries 95,000.00

122,636.02

Cash on hand Dec. 31, 1927 $ 35,326.32
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RECORD OF LOT SALES:

Number of lots unsold Jan. 1, 1927 63^4

Number of lots sold 1927 15

4sy2
Numberof lots repossessed 1927 1

Number of lots unsold Dec. 31, 1927 49^4

TRUST #123 B-N. S. -8-

SUMMARY OF RECEIPTS AND DISBURSE-
MENTS 1928 AS PER TRUSTEE'S RECORDS:

Cash on hand Jan. 1, 1928 $ 35,326.32

RECEIPTS:

Collection on sales $61,333.68

Interest 10,145.12

imp

Interest on t*n4ounded funds 900.00

72,378,80

Total $107,705.12

DISBURSEMENTS:

Repurchase of real estate loan $ 1,000.00

Interest on loan 56.97

Commissions 1,540.00

Taxes 4,673.26

Title expense 471.00

Trustee fees 1,756.45
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Legal tec 1075

Light maintenance 310.06

.Miscellaneous expense 50.00

Income tax service 2,520.00

Discount 130.00

Assessments 2.10

Special assessment service 58.50

Street bonds, principal and interest 3,895.00

Weed cleaning 220.64

Balance due on L. 363 33.61

L. McGunn for equity in T. D.

Lot 363 231.55

Amount paid to beneficiaries 90,900.00

107,859.89

Overdraft Dec. 31, 1928 $ 154.77

RECORD OF LOT SALES:

Number of lots unsold Jan. 1, 1928 49^
Number of lots sold 1928 3

Number of lots unsold Dec. 31, 1928 46 l/2
Number of lots repossessed 1930 1

Number of lots unsold Dec. 31, 1930 47^



TRUST #123-B N. S.

RECORD OF ASSIGNMENTS OF BENEFICIAL INTERESTS AS RECORDED ON TRANSFER RECORDS OF TRUSTEE
ORIGINAL

ISSUE OF TRANSFERS TC.12/31/23 TRANSFERS 1924 TRANSFERS 1925 TRANSFERS 1926

BENEFICIAL PURCHASE NO. OF PURCHASE NO. F PUR. NO. PUR. NO.

NAME OF BENEFICIARY INTERESTS DATE KEY OR SALE INT. DATE KEY OR SALE INT. DATE KEY OR SALE INT. DATE KEY OR SALE INT.

1. C. C. C. Tatum 240 12/20/22

2/8/23

21

18

+
+

20

60

2. H. H. Cotton 120 1/10/23 30 — 60 2/15/24

12/15/24

29 60

20 4- 45

3. Stanley Andrews 60 1(1 ID 22 23 — 60

4. W. M. Lenz 60 2/10/24 27 + 60

5. J. A. LeDaux 120 5/27/25 36 — 120

6. S. M. Folsom 60 2/1/24 27 60

7. Florence F. Gibbon 60

8. E. J. Gates 120

9. Arthur H. Rude 60

10. Byron H. Patton 60

11. Tom D. Sugeroll 60

12. A. J.
Felker 120 10/28/22 24 — 120

13. Van R. Kelsey 120 2/6/23 31 - 120 3 14 '25 31 4- 40

14. W. H. Clune 60

15. Alexander Pallie 120

16. John Eugert 60

17. Andy H. Williams 120

18. E. T. Keiser 60 2/28/23 1
— 60

19. A. F. King 60 11/28/22 26 — 30

20. R. M. Hultz 60 9/5/22

9/5/22

10/11/22

11/3/22

21

22

23

24

+
+

20

20

60

60

12/15/24 2 45 6/75/25 39 - 95

-9-

BENEFICIAL

TRANSFER 1928 INTEREST

PUR NO. OF OWNED
KEY SALE INT. 12/31/28

320

45

120

60

120

60

60

60

40

60

120

60

120

60

30





TRUST #123-B N. S.

RECORD OF ASSIGNMENTS OF BENEFICIAL INTERESTS AS RECORDED ON TRANSFER RECORDS OF TRUSTEE (CONTINUED)
ORIGINAL

NAME OF BENEFICIARY

21. R. D. Stratton

22. C. M. Staub

23. Genevieve V. Lynch

24. A. R. McConigle

26. M. C. Marsh, Jr.

27. Emma Van Loon

29. II. H. Cotton Estate Co.

30. Victoria L. Catton

31. Fransisco & Ellington. Inc

34. Herbert Fransisco

35. William T. Ellington

36. Isabel K. Carrol

37.
J.

A. & Alice Le Daux
39. Neal Rasmussen

43. Lucy Causon Rasmussen

45. Seaboard Surety Corp.

Total

ISSUE OF TRANSFERS TO 12/31/23 TRANSF

BENEFICIAL tor. NO. OF

INTERESTS DATE KEY OK SALE INT. DATE KEY

9/5/22 20 + 20

10/20/22 1 — 20

9/5/22 20 + 20

10/10/22 3 + 60

10/10/22 20 — 60

10/28/22 12 + 120

11/3/22 20 — 60

11/28/22 19 + 30

2/1/24

2/10/24

6

4

2

306/15/24

1/20/23 2 + 60 6/15/24 29

2/6/23 13 + 120

1800

EXPLANATION

Kev — Refers to number of beneficiary

+ — Interests purchased

— — Interests sold

PUR.

OR SALE

+

NO. OF

INT.

285

TRANSFERS 1925

PTR. NO. OF KEY

KEY OR SALE

TRANSFER 1926

NO.

PUR- OF

KEY OR SALE KEY

60

60

20

60

3/14/25 34 — 40

3/14/25 35 — 40

3/14/25 13 — 40

3/14/25 31 + 40

3/14/25 31 + 40

5/27/25 5 + 120

5/27/25 .^7 — 120

5/27/25 36 + 120

6/25/25 20 + 95 11/19/26

11/19/26

43

39

TRANSFERS

INCEPTION TO 12/31/23

YEAR 1924

1925

1926

1928

2/3/28

7/24/28

-10-

BENEFICIAL

TRANSFER 1928 INT.

PUR. NO. OF OWNED
KEY OR SALE KEY 12/31/28

20

60

30

120

— 95

+ 95

95

2/3/28

7/24/28

2

34

34

MO. INTERESTS

77 630

5 285

6 455

1 95

2 80

40

40

40

40

120

95

1800

Total 1545
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Ex Kl

C. C. C. TATUM
Realtor

Suite 636 Merchants National Bank Building

Los Angeles, Cal. 4/28/22

Hellman Commercial Trust & Savings Bank,

Attention Mr. T. K. Hulme,

Los Angeles, California.

Gentlemen

:

In connection with the purchase of 136.5346 acres on

Wilshire Boulevard, being in the Rodeo Land and Water

Company Syndicate, another syndicate being formed by

C. C. C. Tatum, would say that they are purchasing the

property for $320,785.00, payable $50,000.00 cash and

$50,000.00 or more per year, with interest at six per cent

on deferred payments, payable semi-annually.

They are purchasing the property subject to all the

conditions and restrictions contained in the contract be-

tween the Rodeo Land and Water Company and the

Hellman Bank, and all the conditions, restrictions and

reservations contained in the Declaration of Trust be-

tween the Rodeo Land and Water Company and the

Hellman Commercial Trust and Savings Bank both as

regards to reservations and regards to conditions of sub-

division and requirements for street work bonds.

That a subdivision trust is to be created with your

Bank and a schedule of release prices filed with map

upon the execution of declaration by yourself.

Yours truly,

H. H. COTTON (Signed)

HHC:M



122 Merchants Trust Company, Trustee, vs.

COPY K

2

Los Angeles, Cal., 6/27/22

T. K. Hulme, Trust Officer,

Hellman Commercial Trust & Savings Bank,

Sixth and Main Streets,

Los Angeles, California.

Dear Mr. LIulme:

Regarding Tract #4988 of which you are the Trustee,

will say that we have decided to place the building re-

striction on all residence lots at $3000.00, no limit as to

height, and to set back 25 ft. from the property line; no

temporary buildings allowed; all buildings to be built of

new material; no buildings to be moved on the ground

without written approval of the manager of the tract;

business buildings to be fairly worth $3000.00; property

to be sold to or occupied only by the White or Caucasian

race, except in the cases of servants; business buildings

will be permitted on the Wilshire frontage, the Preuss

Road frontage and on the new boulevard that is to run

North or South at or near the Easterly side of the tract.

Limit the time of restrictions until 1950.

The Ford-Fletcher Company is doing our printing and

in as much as they have agreed to buy property from

us in the tract, we wish you would give them the printing

of all contracts and deeds necessary for this tract. I

should think about 1500 contracts would be sufficient and

about 750 deeds, as we have 685 lots.

Thanking you in advance, I am

Sincerely yours,

C. C C. TATUM
CCCT;M
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C. C. C. TATUM K 3

Realtor

Suite 636 Merchants National Bank Building

Los Angeles, Cal., 6-30-22.

Hellman Commercial Trust & Savings Bank,

Attention T. K. H///7ze, Trust Officer,

Los Angeles, California.

Gentlemen

:

Herewith will be handed you bill for surveying etc.

for the Wilshire Boulevard Syndicate, your Trust 123-B,

to J. P. Lashbrooke for $457.51 which you will kindly

pay to Mr. Lashbrooke out of the funds on hand and

charge to said Syndicate.

Thanking you very much, I am

Sincerely yours,

(Signed) C. C. C. Tatum.

CCCT:M

COPY K 4

Los Angeles, November 17, 1922.

Hellman Commercial Trust & Savings Bank,

Los Angeles, Cal.

Trust 123B N.S.

Gentlemen

:

You have on hand in Escrow 9261 the sum of $5000.00

from the proceeds of the sale to Pacific Ready Cut Homes,

Inc. and as there is interest due the Sellers in said Trust

of some $8000.00, and you have on hand today some

$3000.00, that can be used for this purpose; I am hand-
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ing you herewith my personal check for $4974.00 which

you will use to pay this interest immediately.

Also, you will kindly pay to me said $5000.00 you

now hold in escrow as this check is a loan less interest

for one month at 6% and revenue stamp for $1.00; in

other words, I have used my own credit so as not to

jeopardize the interest of my syndicate.

Very Truly yours,

C. C. C. TATUM

COPY K 5

Los Angeles, California, November 24, 1922.

Hellman Commercial Trust & Savings Bank,

City.

Trust 123B—N.S

Gentlemen

:

Herewith I hand you a bill dated November 20th show-

ing an indebtedness of $2279.00 to Francisco and

Ellington.

You are directed to transfer $1200.00 from the agent's

account to buyer's account and to issue your check pay-

able to the Merchants National Bank for the account

of Francisco and Ellington in the sum of $2279.00.

Very truly yours,

R. M. HULTS.
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COPY K 6

Los Angeles, Cal. Jan. 10, 1923.

Hellman Commercial Trust & Savings Bank,

6th & Main Sts.,

Los Angeles, Calif.

Attention Mr. J. H. H. Scales, Trust Dept.

Gentlemen

:

We wish to make a change in the restrictions on our

Wilshire Boulevard Tract, known as Tract #4988.

On all lots on the North side of

Wilshire Blvd.,

Hamel Drive,

Willaman Drive

Stanley Drive

LeDoux Rd.,

the restrictions will be single private residence, cost to

be fairly worth for labor and material, not less than

$4500.00.

That restriction take in

Lots 61 to 97 inc.,

194 " 144 "

202 " 250 "

257 " 309 "

Thanking you for many past favors, I am

Yours very truly,

R. M. HULTS
WITH C. C. C. TATUM

RMH.H
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K7
Loans Phones: Automatic 13303.

Insurance Main 3303.

C. C. C. TATUM
Realtor

Suite 636 Merchants National Bank Building-

Los Angeles, Cal., 2/19/23.

Hellman Commercial Trust & Savings Bank,

Attention Mr. J. H. H. Scales,

Los Angeles, California.

Gentlemen :

—

In re: Trust 123-B N. S.

Please draw check payable to the Southern California

Edison Company for $5,882.00 for electric poles in Tract

4988 and charge same to the improvement account.

Yours truly,

CCC:M (Signed) C. C. C. Tatum

K8

February 23rd, 1923.

Southern California Edison Company,

Santa Monica, California.

Gentlemen

:

Our Trust 123 B. N S

Attention: Mr. Neeland

Herewith enclosed, please find agreement mentioned in

our letter to you of the 20th, which we failed to enclose.

In your letter of the 21st. you state that, if we prefer,

you will draw agreement between this bank and your-
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selves in lieu of the one between Mr. Tatum and your

company. Though the title to this property is in the

bank, we are acting under the direction of Mr. Tatum

and the other beneficiaries under said trust, and for that

reason would rather have said agreement drawn as is,

in its present form.

Thanking vou for your courtesy, in this matter, we are

Ven/ truly yours,

Trust Department.

K 9

SOUTHERN CALIFORNIA EDISON COMPANY
Santa Monica, Calif.,

February 24, 1923.

Mr. J. H. H. Scales,

Trust Department,

Hellman Bank,

Los Angeles, Calif.

Dear Sir:

Attached please find your receipt for your check made

to the order of this company in the amount of $5882.00,

covering extending of our lines into the C. C. C. Tatum

Tract, Beverly Hills.

Truly yours,

Southern California Edison Company,

(Signed) W. R. Neeland,

District Manager

W. R. N. E.
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K10

HELLMAN COMMERCIAL TRUST & SAVINGS
BANK

Los Angeles.

March 5th, 1923.

Hellman Bank.

Kindly make check payable to Beverly Hills Annexa-
tion Association, for $100.00, and charge same to Buyers'

account.

C. C. C. TATUM.

Kll

BEVERLY HILLS ANNEXATION ASSOCIATION
471 Beverly Drive, at Burton Way

Beverly Hills, Cal.

March 7, 1923.

Trust Department,

Hellman Bank,

6th. & Main,

Los Angeles, California.

Gentlemen

:

I beg to acknowledge receipt of check in the sum of

$100 drawn in favor of the Beverly Hills Annexation

Association, as per request of Mr. C. C. C. Tatum. This

check was received by the Beverly Hills Realty Company
and turned over to us by them.

Taking this opportunity of thanking you for your

prompt attention, we beg to remain,

Yours truly,

BEVERLY HILLS ANNEXATION ASSOCIATION
By K. F. BIEHLER

KFB:D
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K 12

TRUST DEPARTMENT
HELLMAN COMMERCIAL TRUST AND

SAVINGS BANK

Los Angeles,

April 16, 1926.

Elliott Harne Company,

614 South Spring St.,

Los Angeles, Calif.

Gentlemen

:

Herewith please find our check in the amount of

$3228.82, same covering assessment in Tract 4988, for

the improvement of Realtor Road, etc.

Kindly send receipt to this Bank, care of the under-

signed.

Very truly yours,

(Signed) E. M. Evans,

Tax Clerk

K13

March 6th, 1923.

Beverly Hills Realty Co.,

Cor. Burton & Santa Monica Blvd.,

Beverly Hills, California.

Trust 123b NS
Gentlemen

:

Herewith enclosed we hand you our check in favor of

Beverly Hills Annexation Association, in the sum of

$100.00, the same to be used in connection with your



130 Merchants Trust Company, Trustee, vs.

work in attempting to have the City of Beverly Hills an-

nexed by the County of Los Angeles.

This check is sent you at the request of Mr. C. C. C.

Tatum.

Very truly yours,

Trust Department

COPY K 14

Los Angeles, Cal.

March. 31, 1923.

Hellman Commercial Trust & Savings Bank,

Los Angeles, California.

Attention: Mr. J. H. H. Scales.

Gentlemen

:

On November 9th, I advanced to the Syndicate 123

B N.S. the sum of $5000.00 so that our interest would

not be in arrears to the Rodeo Land & Water Company

and the Cotton Syndicate. I borrowed this money my-

self personally from you bank and I believe it is no more

than fair that the syndicate should pay me the interest

I have paid on this $5000.00 from Nov. 9, 1922 to the

date of the check I received (March 29th)—interest to

be at the rate of 7%. I trust you will kindly make a

check payable to me for this interest, and oblige.

Sincerely yours,

C. C. C TATUM
CCCT:FLL
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The interest, as we figure it, from Nov. 9, 1922 to

March 29, 1923, (4 Monte, 20 Days) at 7% amounts to

$136.11.

C. C. C. T.

K15

Loans Phones: Automatic 13303

Insurance Main 3303

C. C. C. TATUM 123-B N.S.

Realtor

Suite 636 Merchants National

Bank Building-

Los Angeles, Cal.,

Apr. 9, 1923.

Hellman Comm'l. Trust & Savings Bank,

Los Angeles, Calif.

Attention: Mr. T. K. Hwme,

Trust Officer.

Gentlemen

:

Regarding the granting to the Southern California

Edison Company right to erect poles and maintain same

in our Tract 4988, as per the agreements and blue print

hereto attached, will say it is perfectly satisfactory to

me for you to sign said agreement, as this is the usual

custom in matters of this kind.

Yours truly,

(Signed) C. C. C. Tatum.

CCCT-FLL
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COPY K 16

Los Angeles, Calif.

October 18, 1923.

Hellman Commercial Trust & Savings Bank,

Attention Mr. E. E. Wright,

Trust Department,

Los Angeles, California.

Gentlemen: In re: Tract 4988

This is your authority to grant to the Southern Cali-

fornia Edison Company a right of way in accordance

with the attached easement and blue print.

Yours very truly,

C. C. C. TATUM
M

K 17

COPY
Los Angeles, Cal.,

Dec. 19, 1923.

Hellman Commercial Trust & Savings Bank,

Los Angeles, California.

Gentlemen: Re: Trust 123B N.S.

You will please take from the Buyers Account of the

above trust all available funds and apply on my two notes,

first on the unpaid balance of a $15,000 note, said unpaid

balance is about $3600.00 and then apply on note given

this day for $10,000.00 until same is fully paid.

Yours very truly,

C. C. C. TATUM
CCCT-GC

P. S.—These notes are my personal notes for the im-

provement a/c.
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COPY
K 18

Los Angeles, Cal.,

December 31, 1923.

Hellman Commercial Trust & Savings Bank,

6th & Main Streets,

Los Angeles, Calif.

Gentlemen: Re: Trust 123B N.S.

Out of the buyer's account of the above trust you will

kindly pay half of the amounts received to Francisco &
Ellington for account of street improvements and the

other half kindly pay on my note dated Dec. 19th for

$10,000. This arrangement to continue from now until

the first of February.

Mr. Bell has consented to this arrangement and pre-

sume you will want his OK to this memorandum.

Sincerely yours,

C. C. C. TATUM
CC.C.T:GC.

K 19

Fransisco and Ellington, Inc.,

Engineering Contracting

132-G West Fifth Street

Phone 557-918

Los Angeles, Calif.

February 27, 1924.

Hellman Commercial Trust & Savings Bank,

6th & Main Streets,

Los Angeles, Cal.

Gentlemen

:

Re: Trust 123 B—N.S. Tatum Syndicate.

The under-signed does hereby make demand upon you
as Trustee of the herein above referred to trust for the
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sum of $77,879.94, as per attached statement, same being

the amount now clue and immediately payable on account

of construction work completed by the undersigned and

done pursuant to a construction contract entered into by

the undersigned and with Mr. C. C. C. Tatum, as At-

torney-in-Fact for the equitable owners under said Trust.

Yours very truly,

Fransisco and Ellington, Inc.

By (Signed) Van R. Kelsey

VRKJK

COPY
K 20

Los Angeles, Cal.

Feb. 27, 1924.

Hellman Commercial Trust & Savings Bank,

6th & Main Sts.,

Los Angeles, Calif.

Re: Trust 123B N.S.—Tatum Syndicate.

Gentlemen

:

I am enclosing herewith letter and attached statement

from Francisco & Ellington, Inc., all of which is self-

explanatory.

You are hereby directed to notify the holders of the

beneficial interest, such notice to be done by registered

mail, of the amount for which they are respectively as-

sessed, in order to pay $75,000.00 on account of said de-

mand. The assessment will be for 100% of the amount

originally subscribed and paid in.

Yours very truly,

C. C. C. TATUM
CCCTiGC
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COPY
K 21

Los Angeles, Cal.

March 7, 1924.

Hellman Commercial Trust & Savings Bank,

Los Angeles, California.

Gentlemen: Re: Trust 123B N.S.

You are authorized and directed to pay to Francisco

& Ellington, Inc., all moneys received on account of as-

sessments made in the above trust. Such payments to be

made to them when and as received by you.

Yours very truly,

C. C. C. TATUM
CCCTrGC

COPY
K 22

Los Angeles, Cal.

5/26/24

Hellman Commercial Trust & Savings Bank,

Attention Trust Department,

Los Angeles, California.

Gentlemen: Attention Trust No. 123B N.S.

In consideration of extraordinary and additional services

which the Trustee has rendered in connection with the

above numbered trust, you are hereby authorized and

directed to pay from the buyers account the sum of One

thousand ($1000.00) Dollars to the Hellman Commercial

Trust and Savings Bank, as trustees fee in addition to

those provided under the trust; this money to be paid
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when the monies advanced by the buyers under the said

trust have been repaid to them, namely assessments for

the completion of street work and the completion of the

payments on the purchase price of the property.

Yours very truly,

C. C. C. TATUM
CCCT:M

COPY
K 23

Los Angeles, Cal.

May 16, 1924.

Hellman Commercial Trust & Savings Bank.

Trust 123C N.S.

On account of Mr. H. H. Cotton advancing money

necessary to pay interest due May 9, please repay to him

money advanced plus 5% bonus for advance out of 1st

money available.

Yours, etc.

C. C. C. TATUM

COPY
K 24

Los Angeles, Calif.

September 12, 1924.

Hellman Commercial Trust and Savings Bank,

Los Angeles, California.

Gentlemen

:

You will please pay to the Beneficiaries under the

above mentioned trust that paid their assessment, known
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as the firsl assessment, out of the funds of said trust

and include in their payment seven per cent interest on

the amount they paid from the date of their payment.

This interest is to be paid when the assessment is fully

returned.

Very truly yours,

C. C. C. TATUM

C. C. C. TATUM
REALTOR

636 Merchants National Bank Building.

Los Angeles, Cal.,

October 1, 1924.

Hellman Commercial Trust & Savings Bank,

Los Angeles, Calif.

In Re: TRUST #123 B & S, Tract 4988, known

as C. C. C. Tatum's Wilshire Tract.

Gentlemen

:

You will please pay to the order of Francisco & Elling-

ton the sum of $1666.66, together with interest thereon

computed at the rate of 7% per anum from February 9,

1923. This is the amount they paid to me in lieu of you

for what is known as the first assessment.

Thanking you for your courtesy, I am

Very truly yours,

C. C. C. TATUM
CCCT:CS

PAID 10/14/24.
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K 25

COPY

Los Angeles, Calif.

10/23/24

Hellman Commercial Trust & Savings Bank,

Sixth & Main Streets,

Los Angeles, California.

Gentlemen

:

Regarding Trust 123B N.S., would respectfully ask

you to sign the attached petition for paving of LaCienega

Boulevard as it is necessary to have the record owner's

name appear hereon.

This will cover Lots 315-336 inclusive, 338-372 inclu-

sive, 373, 589, 590-618 inclusive, Tract 4988.

Yours very truly,

C. C. C. TATUM
CCCT:M

K 26

Fransisco & Ellington, Inc.,

Engineering Contracting

1250 West Fifth Street

Phone 557-918

Los Angeles, Calif.

March 14th, 1925.

Hellman Commercial Trust & Savings Bank,

Los Angeles, California.

Gentlemen

:

We are handing you herewith certificate of Interest in

and to your Trust No. 123-B—N. S. representing a ten
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one hundred fiftieths (10/150ths) interest in said Trust

with instructions for you to issue three certificates of in-

terest in lieu of the one inclosed herewith, by which one

thid (Ys) of the value of the inclosed certificate will be

issued in the name of William T. Ellington, individually,

Herbert Fransisco, individually, and Van R. Kelsey, in-

dividually.

Any further funds or proceeds growing out of said

Trust certificate shall be divided as hereinabove indicated,

and subject to the call of the individuals above named.

Yours very truly,

Fransisco and Ellington, Incorporated,

By (Signed) W. T. Ellington, Pres.

(signed) Van R. Kelsey,

Sec'y. and Treas.

VRK;K (SEAL)
Encl.

K 27

C. C. C. TATUM
REALTOR

636 Merchants National Bank Building

Los Angeles, California.

3/27/25

Hellman Commercial Trust & Savings Bank,

Attention Mr. J. H. Bowen,

Seventh & Spring Streets,

Los Angeles, California.

IN RE: Tract 4988, Trust 123B—NS.
Gentlemen :

Will you kindly make a Deed to the City of Beverly

Hills covering the Easterly 20 feet of Lots 315-340 in-
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elusive; the Easterly 20 feet of Lot 343; the Westerly

20 feet of Lot 344; the Westerly 20 feet of Lots 347-373

inclusive; the Easterly 20 feet of Lots 604-618 inclusive;

the Westerly 20 feet of Lots 589-603 inclusive, and oblige

Yours very truly,

C. C. C. TATUM
M.

M

K 28

C. C. C. TATUM
REALTOR

636 Merchants National Bank Building

Los Angeles, Cal.

Mr. I. W. Hastings,

c/o Hellman Commercial Trust & Savings Bank,

Sixth & Main Streets,

Los Angeles, California.

Dear Mr. Hastings:

Please be notified that you are to receive no further

payments on contracts in Trust 123B-NS when said pay-

ments are delinquent, without first notifying our office.

Trusting you will notify your bookkeeping department

to this effect ; also your contract department, I am

Yours very truly,

C. C. C. TATUM
M

M
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K 29

C. C. C. TATUM
Realtor

036 Merchants National Bank Building

Los Angeles, California.

1/15/26

Hellman Commercial Trust & Savings Bank,

Attention Mr. J. H. Bowen,

Seventh & Spring Streets,

Los Angeles, California.

In re : Tract 4988.

Gentlemen

:

This is your authority in connection with Trust 123B-

NS, to accept my signature by Myrtle Abramson and

Walter S. Jackson jointly, to any papers necessary for

the sale of lots or anything else that comes up during

my absence in connection with this Trust where it is

necessary to have my signature.

Yours truly,

C. C. C. TATUM
CCCT:M

K 30

TRUST DEPARTMENT
HELLMAN COMMERCIAL TRUST AND SAVINGS

BANK
Los Angeles,

April 16, 1926.

Elliot Horne Company,

614 South Spring St.,

Los Angeles, Calif.

Gentlemen

:

Herewith please find our check in the amount of

$3228.82, same covering assessment in Tract 4988, for

the improvement of Realtor Road, etc.



142 Merchants Trust Company, Trustee, vs.

Kindly send receipt to this Bank, care of the under-

signed.

Very truly yours,

(Signed) E. M. Evans,

Tax Clerk

COPY
K 31

Los Angeles, California.

November 24, 1926.

Merchants National Trust & Savings Bank,

7th & Spring Sts.,

Los Angeles, California.

Attention of J. H. Bowen,

Re: Trust #123B N.S.

Gentlemen

You have in the assets of the above trust a note signed

by Armand Robert being part of a second mortgage,

dated either March 1923 or 1924 for $5,000.00. As it is

necessary to re-finance the property on which this $5,-

000.00 mortgage is secured, and in doing so we find to put

the property on a sound financial basis it will be neces-

sary for this trust to take back a note for $6,000.00, and

I would kindly ask you to advance $1,000.00 out of the

funds of said trust, making check for this amount pay-

able to the Title Insurance & Trust Company, who are

trustees, and let me have the note you now hold, and I

will secure for it a new note for $6,000.00.

Yours very truly,

C. C. C. TATUM
CCCTLCAQ
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K 32

C. C. C. TATUM
Realtor

936 Merchants National Bank Building

548 South Spring Street

Los Angeles, California

Sept. 10th, 1926.

Hellman C. T. & S. Bank,

7th. & Springs Sts.,

Los Angeles, California.

Gentlemen

:

Attention : J. H. Bowen

:

You will please pay to W. S. Jackson the sum of One

thousand ($1,000.00) Dollars for two years services ren-

dered in connection of our water plant on Tract #4988
and charge same to Trust #123B-N.S.

Yours truly,

C. C. C. TATUM

K 33

C. C. C. TATUM
Realtor

636 Merchants National Bank Building

548 South Spring Street,

Los Angeles, California.

September 6,. 1927.

C. R. Bell, Vice-President,

Merchants National Trust & Savings Bank,

Seventh and Spring Streets,

Los Angeles, California.

Dear Charles:

Regarding Trust #123B-NS, being my Wilshire Boule-

vard Tract 4988 that Ham and I were talking to you
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about this morning, regarding releasing some of the im-

pounded money, and for your information would say that

I have just looked over the unsold lots totalling fifty-one

and 1 think they would retail for approximately $600,-

000.00 at or about today's values—many of which we are

not going to sell for some time as we think LaCienega

Boulevard, where we have thirty-four unsold lots, should

reach $400.00 to $500.00 per foot in a few years hence.

The cost of selling this property would be about $150,-

000.00 for commissions, certificates, trustee's charges,

and with the unpaid contracts, notes and cash I am in-

clined to believe we will have considerable over $700,-

000.00 to distribute to the beneficiaries before we are

through.

I trust you will grant the small favor we requested.

Thanks

!

Sincerely yours,

C. C. C. TATUM
CCCT:M
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K 34

MERCHANTS NATIONAL TRUST & SAVINGS
BANK

Date September 6, 1927

From Mr. H. H. Ashley

Vice President

Office Trust Department.

To: Mr. W. N. Holmes,

Assistant Comptroller

Office: Trust Department, 6th & Spring.

Subject: Trust 123B—C. C. C. Tatum

Assessment of Income Tax on Association

Basis.

Following your conference with Mr. Tatum yesterday,

the following arrangement was made with Mr. C. R. Bell:

Of the cash amounts impounded, being the entire in-

terest of the beneficiaries in the above trust, we will hold

one-half and distribute one-half. We will keep watch

at all times upon the amount of balances due upon lot

contracts and notes representing unpaid portions of the

purchase price of lots, so that there will be ample se-

curity in case it becomes necessary for the bank to loan

the trust the difference between the amount impounded

and the total demand of the Government, in order to meet

the Income Tax Assessment.

This arrangement does not represent the general policy

in regard to impounding money for probable income tax

assessments, but will be confined to cases where the facts
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justify it, and the beneficiaries have secured Mr. Bell's

approval.

H. H. A.

HHA:BM

K 35

Los Angeles, California,

September 19, 1929.

Bank of America of California,

Seventh and Spring Streets,

Los Angeles, California.

To J. R. Lashbrooke, DR.

For engineering services in connection with

Tract 4988 $75.00

Received payment ...

(Signed) J. R. Lashbrooke

O. K. for payment.

Please charge Trust #123-B—N.S.'

(Signed) C. C. C. Tatum.



Ex. L
SCHEDULE OF CASH DISTRIBUTIONS

TRUST 123B-N. S.

NAME

C. C. C. TATUM
(H. H. COTTON ESTATE
(CO.

R. M. HULTZ
W. M. LENZ
DR. J. A. LE DOUX
EMMA VAN LOAN
c/o E. LENZ
FLORENCE F. GIBBONS
E. J. GATES ESTATE )

c/o JUDGE WM. RHODES )

HERVEY
)

ARTHUR H. RUDE
BYRON H. PATTISON
TOM S. INGERSOLL

W. R. MC GONIGLE
FRANCISCO & ELLINGTON
W. H. CLURE
ALEXANDER & CLARA
PATTIE
JOS. ENGERT
ANDY H. WILLIAMS
W. F. KING
C M. STOUB
M. C. MARSH, JR.
H. H. COTTON

V. R. KELNEY
W. T. ELLINGTON
NEAL RASMUSSEN
HERBERT FRANCISCO
OURSELVES NOTE DEPT.

TITLE INS. & TR. CO.

ADDRESS

636 MCHTS. NAT'L. BANK BLDG. L. A.

11TH FLOOR MCHTS. NAT'L. BK. BLDG.
L. A.

6763 SUNSET BLVD. L. A.

220 MCHTS. NATL. BANK BLDG. L. A.

MARSH STRONG BLDG. L. A.

220 MCHTS. NAT'L. BANK BLDG. L. A.

4701 W. 12TH ST. L. A.

PACIFIC SOUTHWEST TRUST &
SAVINGS BANK L. A.

PICO & FLOWER STS. L. A.

202 S. KINGSLEY DRIVE, L. A.

c/o L. A. REALTY BRD. 621 S. FLOWER
L. A.

1ST ST. WHARF, SAN PEDRO, CALTF.
1248 W. 5TH ST. L. A.

c/o L. A. ATHLETIC CLUB. L. A. CAL.

R. D. it I BOX 207, SANTA MONICA, CAL.
1029 W. VERNON, LOS ANGELES, CAL.
640 S. BROADWAY, L. A.

c/o L. A. ATHLETIC CLUB. L. A. CAL.
636 MCHTS. NAT'L. BANK BLDG. L. A.

TITLE INSURANCE BLDG. L. A.

11TH FLOOR MCHTS. NAT'L BANK
BLDG. L. A.

701 HIBERNIA BLDG. L. A.

1250 W. 5TH ST. L. A.

532 N. ROSSMORE, L. A.

1250 W. 5TH ST. L. A.

TATUM NOTE
LE DOUX NOTE
c o LUCY CARSON RASMUSSEN

1924 1925 1926 1927 1928 TOTAL

17777.80 64000.08 8888.90 16888.91 16160.00 123715.69

6666.70

7777.89
3333.30

6666.70

23999.76
11083.59

19999.80

24000.11

6666.60 6333.28 6059.98

6666.60

5333.36
6333.30
6333.37

6060.00

6060.01

3333.30 3999.96

3333.30 12000.24 3333.40 3166.70 3030.00

49726.32
18861.48

42393.00

48393.55

733326
24863.64

6666.70 24000.11 6666.70 6333.37 6060.01 49726.89

3333.30 11999.88

3333.30 11999.88

3333.30 3166.63
3333.30 3166.63

3029.99 24863.10

3029.99 24863.10

6

3333.30 11999.88 3333.30 3166.63 3029.99 24863.10

3333.30 11999.88 3333.30 3166.67 3029.99 24863.14

6666.62 5999.94 12666.56

3333.30 11999.88 3333.30 3166.62 3029.98 24863.08

6666.70 24000.12 6666.70 6333.37 6060.01 49726.90

3333.30 11999.88 3333.30 3166.67 3029.99 24863.14

6666.70 24000.11 6666.70 6333.34 6060.01 49726.86

1666.70 6000.12 1666.70 \SH3.37 1515.01 12431.90

1111.10 3999.96 1111.10 1055.56 1009.96 8287.68

1666.69 6000.12 1666.70 1583.33 1515.01 12431.85

9000.00 2500.00 2375.00 2272.50 16147.50

5999.95 2222.20 2111.09 2019.98 12353.22

5990.05 2222.20 2111.00 2019.99 12353.23

7016.85 5277.90 5013.98 18208.73

5999.95 2222.20

8888.90
1333.34

2111.09 2019.99

4797.61

1 2353.23

8888.90
1333.34

4797.61

i00000.00 360000.00 100000.00 95000.00 90900.00 745900.00

I
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ORDER APPROVING AND SETTLING BILL OF

EXCEPTIONS

The foregoing Bill of Exceptions duly proposed and

agreed upon by counsel for the respective parties, is cor-

rect in all respects and is hereby approved, allowed and

settled and made a part of the record herein, and said

Bill of Exceptions may be used by the parties, Plaintiff

or Defendant, upon any appeal taken by either party,

Plaintiff or Defendant.

DATED: February 15th, 1932.

Geo. Cosgrave

United States District Judge.

[Endorsed]: At Law No. 381 1-H In the District

Court of the United States for the Southern District of

California Central Division Merchants Trust Company,

Trustee of Trust No. 123-B N. S., Plaintiff, vs. Galen

H. Welch, Collector of Internal Revenue for the Sixth

Collection District of California, Defendant. Engrossed

Bill of Exceptions Filed Feb 15 1932 R. S. Zimmer-

man, Clerk By C. A. Simmons Deputy Clerk. Miller,

Chevalier, Peeler & Wilson 819 Title Insurance Building,

Los Angeles, California. Attorneys for Plaintiff.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.
123-B N. S.,

Plaintiff,

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

At Law No. 381 1-H

PETITION FOR APPEAL

To the Honorable Judge of the United States District

Court, In and for the Southern District of Cali-

fornia, Central Division.

The above-named Plaintiff, feeling aggrieved by the

decree rendered and entered in the above-entitled cause on

the 5th day of February, 1932, does hereby appeal from

said decree to the Circuit Court of Appeals for the Ninth

Circuit, for the reasons set forth in the assignment of

errors filed herewith, and Plaintiff prays that this appeal

be allowed and that citation be issued as provided by law,

and that a transcript of the record, proceedings and

documents upon which said decree was based, duly au-

thenticated, be sent to the United States Circuit Court



Galen H. Welch, Collector, etc. 153

of Appeals for the Ninth Circuit, under the rules of

such Court in such cases made and provided.

And your Petitioner further prays that the proper order

relating to the required security to be required of Plaintiff

be made.

MILLER, CHEVALIER, PEELER & WILSON
By Melvin D. Wilson

GIBSON, DUNN & CRUTCHER
By H. F. Prince

Attorneys for Plaintiff.

[Endorsed]: At Law No. 381 1-H. In the District

Court of the United States for the Southern District of

California, Central Division. Merchants Trust Company,

Trustee of Trust No. 123-B, N. S. plaintiff, vs. Galen H.

Welch, Collector of Internal Revenue for the Sixth Collec-

tion District of California, defendant. Petition for Ap-

peal Received copy of within this 8th day of February,

1932, I. F. Parker, attorney for defendant. Filed Feb. 8,

1932 R. S. Zimmerman, Clerk by Thomas Madden,

Deputy Clerk. Miller, Chevalier, Peeler & Wilson, 819

Title Insurance Building, Los Angeles, California, attor-

neys for plaintiff.
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IN THE DISTRICT COURT OF THE UNITED

STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B N. S.,

Plaintiff,

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

At Law No. 3811 -H

ASSIGNMENT OF ERRORS

Now conies the Plaintiff in the above entitled cause, and

files the following assignment of errors upon which Plain-

tiff will rely upon its prosecution of the appeal in the

above entitled cause from the decree made by this Hon-

orable Court on the 5th day of February, 1932.

1. The Court erred in rendering- judgment for De-

fendant on the facts found.

2. The Court erred in finding that the trust was en-

gaged in business.

3. The Court erred in finding that the trust carried on

business in the form and manner ordinarily adopted by

corporations.

4. The Court erred in rendering judgment for the

Defendant as a matter of law.
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5. The Court erred in holding that the Trust was an

association taxable as a corporation within the meaning

of Section 701(a)(2) of the Revenue Act of 1928.

WHEREFORE, the Appellant prays that said decree be

reversed and that said United States District Court for

the Southern District of California, Central Division, be

ordered to enter a decree reversing the decision in said

cause.

DATED: February 6, 1932

MILLER, CHEVALIER, PEELER & WILSON
By Melvin D. Wilson

GIBSON, DUNN & CRUTCHER
By H. F. Prince

Attorneys for Plaintiff and Appellant.

[Endorsed] : At Law No. 381 1-H. In the District

Court of the United States for the Southern District of

California, Central Division. Merchants Trust Company,

Trustee of Trust No. 123-B, N. S., plaintiff, vs. Galen

H. Welch, Collector of Internal Revenue for the Sixth

Collection District of California, defendant. Assignment

of Errors. Received copy of within this 8th day of Feb-

ruary, 1932. I. F. Parker, attorney for defendant. Filed

Feb 8-1932 R. S. Zimmerman, Clerk By Thomas Mad-

den Deputy Clerk Miller, Chevalier, Peeler & Wilson,

819 Title Insurance Building, Los Angeles, California

attorneys for plaintiff.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT
OF CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.
123-B N. S.,

Plaintiff,

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

At Law No. 3811 -H

ORDER ALLOWING APPEAL

Upon reading the Petition for Appeal of the Plaintiff

and Appellant, IT IS HEREBY ORDERED that an

appeal to the Circuit Court of Appeals for the Ninth

Circuit, from the decree heretofore filed and entered

herein, be and the same is hereby allowed, and that a

certified transcript of the record, testimony, exhibits, stip-

ulations and all proceedings be forthwith transmitted to

the said Circuit Court of Appeals for the Ninth Circuit.

It is further ordered that the bond on appeal to be filed

by Plaintiff be fixed at the sum of $250.00 and the same

act as a bond for cost on appeal.

DATED : February 8th, 1932.

Geo. Cosgrave

Judge

[Endorsed]: At Law No. 3811-H In the District

Court of the United States for the Southern District of

California, Central Division. Merchants Trust Company,

Trustee of Trust No. 123-B, N. S. plaintiff, vs. Galen H.
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Welch, Collector of Internal Revenue for the Sixth Collec-

tion District of California, defendant. Order Allowing

Appeal. Received copy of within this 8th day of Feb-

ruary, 1932. I. F. Parker, attorney for defendant. Filed

Feb. 8. 1932 R. S. Zimmerman, Clerk by Thomas
Madden, Deputy Clerk. Miller, Chevalier, Peeler & Wil-

son, 819 Title Insurance Building, Los Angeles, Califor-

nia, attorneys for plaintiff.

PACIFIC INDEMNITY COMPANY
(cut)

Los Angeles LEE A. PHILLIPS San Francisco

Pacific Finance President 150 Sansome Street

Building

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

MERCHANTS TRUST CO. )

Trustee of Trust #123 B. N. S. )

)

Plaintiff )

vs. ) ATLAW3811-H

GALEN H. WELCH, Collector ) COST BOND ON
of Internal Revenue for the ) APPEAL
Sixth Collection District of

)
California

)

Defendant )

)

KNOW ALL MEN BY THESE PRESENTS, That

PACIFIC INDEMNITY COMPANY, a corporation

organized and existing under the laws of the State of
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California, and duly licensed to transact business in the

State of California, is held and firmly bound unto

GALEN H. WELCH, Collector of Internal Revenue
for the Sixth Collection District of California, in the

Penal sum of TWO HUNDRED FIFTY & NO/100
($250.00) DOLLARS, to be paid to the said Galen H.

Welch. Collector of Internal Revenue for the Sixth Col-

lection District of California, his heirs and assigns, for

which payment, well and truly to be made, the PACIFIC
INDEMNITY COMPANY binds itself, its successors

and assigns, firmly by these presents.

SEALED with corporate seal and dated this 5th day of

February, 1932.

THE CONDITION of the above obligation is such

that whereas the said Merchants Trust Co., Trustee of

Trust #123 B. N. S., plaintiff in the above entitled suit,

is about to take an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse an

order or decree made, rendered and entered on the 21st

day of December, 1931, by the District Court of the

United States for the Southern District of California,

Central Division, in the above entitled cause.

NOW, THEREFORE, the condition of the above obli-

gation is such that if Merchants Trust Co., Trustee of

Trust #123 B. N. S., shall prosecute its said appeal to

effect and answer all costs which may be adjudged against

it if it fails to make good its appeal, then this obligation

shall be void, otherwise to remain in full force and effect.

The premium charged for this bond is $10.00 per annum.

PACIFIC INDEMNITY COMPANY
[Seal] By W. C. Bening

Attorney-in-Fact.
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State of California

County of Los Angeles
^

ss.

On this 5th day of February in the year one thousand

nine- hundred and 32 before me, ATALA M. CARTER a

Notary Public in and for said County and State, residing

therein, duly commissioned and sworn, personally ap-

peared \Y. C. BENING known to me to be the duly

authorized Attorney-in-Fact of PACIFIC INDEMNITY
COMPANY, and the same person whose name is sub-

scribed to the within instrument as the Attorney-in-Fact

of said Company, and the said W. C. BENING acknowl-

edged to me that he subscribed the name of PACIFIC

INDEMNITY COMPANY thereto as principal and his

own name as Attorney-in-Fact.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my official seal the day and year in this

Certificate first above written.

[Seal] Atala M. Carter

Notary Public in and for LOS ANGELES COUNTY,
State of California.

My Commission Expires May 28, 1934.

[Endorsed]: 3811 H. In the District Court of the

United States, Southern District of California, Central

Division. Merchants Trust Co. Trustee of Trust #123 B.

N. S. vs. Galen H. Welch, Collector of Internal Rev-

enue for the Sixth District of California. Pacific

Indemnity Company, Los Angeles, Pacific Finance Bldg.,

San Francisco 150 Sansome Street [Cut] Lee A. Phillips,

President. Filed Feb. 8, 1932. R. S. Zimmerman, Clerk,

by Thomas Madden, Deputy Clerk



160 Merchants Trust Company, Trustee, vs.

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT OF

CALIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM- )

PANY, Trustee of Trust No. )

123-B N. S., )

Plaintiff, )

vs. ) At Law No. 38 11 -IT

)

GALEN H. WELCH, Collector )

of Internal Revenue for the )

Sixth Collection District of )

California,
)

Defendant. )

AMENDED PRAECIPE FOR TRANSCRIPT OF
RECORD

TO the Clerk of the United States District Court, in and

for the Southern District of California, Central

Division

:

Please issue a certified transcript of record in the above

entitled case on appeal to the Circuit Court of Appeals

for the Ninth Circuit, consisting of the following:

1. Bill of Complaint, omitting Exhibits "A", "B",

"C"; and "D", (which Exhibits have been included in the

Engrossed Bill of Exceptions).

2. Answer to Bill of Complaint.

3. Stipulation Waiving Trial by Jury.

4. Special Findings as Allowed by Court.

5. Decision.

6. The Judgment.

7. Bill of Exceptions on Behalf of Plaintiff.

8. Petition for Appeal.

9. Assignment of Errors.
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10. Order Allowing Appeal, and Order Fixing Cost

Bond.

11. Cost Bond.

12. Citation on Appeal.

13. Amended Praecipe.

MILLER, CHEVALIER, PEELER & WILSON
By Melvin D. Wilson

Attorneys for Plaintiff.

Counsel for defendant does not desire to file a counter-

praecipe.

Samuel W. McNabb

SAMUEL W. McNABB
United States Attorney

By Alva C. Baird

Assistant United States Attorney.

Attorneys for Defendant.

[Endorsed]: At Law No. 3811-H In the District

Court of the United States for the Southern District of

California Central Division Merchants Trust Company,

Trustee of Trust No. 123-B N. S., Plaintiff, vs. Galen

H. Welch, Collector of Internal Revenue for the Sixth

Collection District of California, Defendant. Amended

Praecipe for Transcript of Record Filed Feb. 17, 1932

R. S. Zimmerman Clerk By C. A. Simmons Deputy

Clerk Miller, Chevalier, Peeler & Wilson 819 Title In-

surance Building, Los Angeles, California.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT OF

CAIFORNIA CENTRAL DIVISION

MERCHANTS TRUST COM-
PANY, Trustee of Trust No.

123-B N. S.,

Plaintiff,

vs.

GALEN H. WELCH, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing- volume containing 161 pages, num-

bered from 1 to 161, inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; bill of complaint omitting Exhibits "A,"

"B," "C" and "D" ; answer; stipulation waiving jury;

special findings as allowed by the Court; decision; judg-

ment ; bill of exceptions
;
petition for appeal ; assignment

of error; order allowing appeal; cost bond and amended

praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and
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that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the lees of the Clerk for comparing", correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of February, in the year of Our Lord One
Thousand Nine Hundred and Thirty-two, and of our

Independence the One Hundred and Fifty-sixth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in and

for the Southern District of

California.

By
Deputy.





No. 6763.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Merchants Trust Company, Trustee of

Trust No. 123-B N. S.,

Appellant,

vs.

Galen H. Welch, Collector of Internal

Revenue for the Sixth Collection

District of California,

Appellee.

BRIEF ON BEHALF OF APPELLANT.

Miller, Chevalier, Peeler & Wilson,
By Melvin D. Wilson,

Title Ins. Bldg., 433 S. Spring St., Los Angeles,

Gibson, Dunn & Crutcher,
By Henry F. Prince,

634 South Spring St., Los Angeles, California,

Attorneys for Appellant.

Parker, Stone & Baird Co., Law Printers, Los Angeles. $*" L— C*"L^
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No. 6763.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Merchants Trust Company, Trustee of

Trust No. 123-B N. S.,

Appellant,

vs.

Galen H. Welch, Collector of Internal

Revenue for the Sixth Collection

District of California,

Appellee.

BRIEF ON BEHALF OF APPELLANT.

STATEMENT OF THE CASE.

This is an appeal from a judgment, for defendant, of

the United States District Court, in and for the Southern

District of California, Central Division, Honorable George

Cosgrave, judge, denying appellant a refund of 1928 in-

come taxes in the amount of $5,712.65 paid at corporate

rates.

The Commissioner of Internal Revenue held that this

trust, which is ordinarily known as a "real estate sub-

division trust/' was an "association" taxable as a corpo-
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ration, and assessed a tax against the Trustee which paid

it to the defendant under protest.

All questions have been disposed of either by the com-

plaint and answer, or by stipulation, except the one stated

below

:

THE QUESTION INVOLVED.

The sole issue involved is whether appellant was, dur-

ing the taxable year 1928, an association taxable as a

corporation under section 701(a) (2) of the Revenue Act

of 1928. If it was not taxable as an association there

was no tax due from it as an entity and the entire amount

paid, together with interest, is refundable.

This results from the fact that the Commissioner of

Internal Revenue collected this tax on the theory that the

income realized by the Trustee herein involved was tax-

able as that of an association, whereas under the Revenue

Act of 1928, no tax is imposed upon a joint adventure

as an entity, nor upon a partnership as an entity, nor

upon a trust the income of which is distributable to the

beneficiaries or members. In those situations, the bene-

ficiaries or members of the trust, partnership or joint ad-

venture, as the case may be, include their share of the

income of the association in their individual return

(whether the income was actually distributed to them or

not), and pay the tax thereon at the prevailing normal

and surtax rates applicable to individuals. The indi-

viduals involved in this case have reported their dis-
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tributive share of the income of appellant in their returns

and paid the tax thereon.

A corporation (defined as including an association),

on the other hand, pays a flat tax rate as an entity on

its net income regardless of the amount. Its sharehold-

ers are treated as separate entities from the corporation

and include, in their returns, only dividends actually paid

to them in the year the dividends are paid, being liable on

such dividends only for surtax rates with no normal

tax.

The corporate tax rate, during 1928, was 12 per

centum. Normal tax rates on individuals during 1928

were If/?., 3, and 5 per centum, depending on the amount

of the income, and an additional surtax at rates graduated

from 1 to 20 per centum. To tax this enterprise as a

corporation therefore imposes, ultimately, an additional

burden on each beneficiary of the difference between his

normal tax and 12 per centum, which difference will vary

from 10j/2 to 7 per centum on his share of the income

of the trust or joint venture.

Even if it should be held that this enterprise is not to

be treated as a joint adventure, appellant contends that

it would nevertheless be wrong to tax it as an association,

because if it is not to be treated as a joint adventure, the

income should be taxed as that of "property held in trust'

'

under section 162(b) of the tax law. It is to be treated

for tax purposes either as a joint adventure—which we

believe to be the correct treatment—or as a trust.
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STATUTES INVOLVED.

The income of a joint adventure is treated as the direct

income of the individual members and taxed under sec-

tions 11 and 12(a) of the Revenue Act of 1928, the tax-

ing words of which are as follows:

"11. There shall be levied, collected, and paid for

each taxable year upon the net income of every in-

dividual a normal tax equal to the sum of the follow-

"12(a). There shall be levied, collected, and paid

for each taxable year upon the net income of every

individual a surtax as follows: * * *"

A joint adventure is a partnership limited to a specific

venture. Partnerships are not taxable under section 181

of the Revenue Act of 1928, which reads:

"Individuals carrying on business in partnership

shall be liable for income tax only in their individual

capacity."

The income of a corporation is taxed to the corporation

as an entity under section 13(a) of the Revenue Act of

1928, of which the taxing words are:

"There shall be levied, collected, and paid for each

taxable year upon the net income of every corpora-

tion, a tax of 12 per centum of the amount of the

net income in excess of the credits against net in-

come provided in Section 26."

Section 701(a)(2), of the same Act, provides as fol-

lows:

"The term 'corporation' includes associations, joint-

stock companies, and insurance companies."

The following provisions as to the taxation of the in-

come of trusts are contained in section 162(b) :
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"The net income of the estate or trust shall be

computed in the same manner and on the same basis

as in the case of an individual, except that * * *

(b) There shall be allowed as an additional deduc-

tion in computing the net income of the estate or

trust the amount of the income of the estate or trust

for its taxable year which is to be distributed cur-

rently by the fiduciary to the beneficiaries, * * *

but the amount so allowed as a deduction shall be in-

cluded in computing the net income of the bene-

ficiaries whether distributed to them or not. * * *"

The Civil Code of California, section 857, relative to

the creation of trusts, in effect throughout 1928, pro-

vided as follows:

"Express trusts may be created for any of the fol-

lowing purposes:

"(5) To convey, partition, divide, distribute, or

allot real property in accordance with the instrument

creating the trust, subject to the limitations of the

same title."

STATEMENT OF THE CASE.

In this case one C. C. C. Tatum had contracted to buy

a number of lots, comprising 136 l/2 acres, in a tract on

which subdivision had begun. The property was held by

the Hellman Commercial Trust & Savings Bank in a

subdivision trust. Not desiring to assume the entire deal,

Mr. Tatum transferred the purchase contract to the Mer-

chants Trust Company and interested nineteen other per-

sons to participate with him in paying for and reselling

the lots. [R. 121.]

The Merchants Trust Company entered into a formal

contract to purchase the land, on behalf of certain persons

called "Buyers," from the Hellman Commercial Trust &
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Savings Bank. The Merchants Trust Company had no

interest of its own in the contract, and merely held it for

the persons involved in the adventure. [R. 52.]

The sole object of the enterprise was to complete the

subdivision of the tract, make such improvements as were

necessary to effect sales, and sell the lots at a profit.

[R. 50 to 74.]

The entire plan of procedure was specifically set out in

the Declaration of Trust. The sales agent was named;

the sales terms and the prices were specified, and the man-

ner in which the receipts were to be distributed was spe-

cifically set forth. The Declaration of Trust provided

that the entire receipts from the sales of the lots should

be distributed first to pay the interests who had con-

tracted to sell the real estate to Tatum, and then, after

the payment of expenses, the balance was to be distributed

to the members of the adventure. The capital was, there-

fore, to be immediately returned and not reserved for ad-

ditional purchases of land, or further adventures. [R.

50 to 70.]

The trust indenture provided a minimum sales price for

each of the lots. - [R. 55, 56 and 57.]

The trust indenture provided that after full payment

of the purchase price had been made by the Buyers to the

Seller, all restraints imposed on the Buyers shall be re-

moved and the proceeds of the sale shall be applied as

directed by the Buyers, subject to the Trustee's fees and

advances. [R. 62.]

The trust indenture provided that the Trustee should

follow the wishes of the majority in beneficial interest,

and that each of the Buyers appointed C. C. C. Tatum as
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his attorney in fact, subject to the termination of such

authority as attorney in fact in a specified manner. [R.

63-64.]

C. C. C. Tatum was appointed by the trust indenture

as manager and exclusive selling agent for a term of

three years, and was to receive as compensation, a com-

mission of 20 per centum on sales. [R. 68-69.]

The Buyers or beneficiaries agreed to pay for all costs

of street work and other improvements [R. 58-59] ; taxes

and assessments [R. 59-60] ; and other expenses. [R.

64.]

Corporate trustees have been used in real estate sub-

division work in Los Angeles for over 25 years. The

purpose of the trust was three-fold:

(a) To secure to the seller of the land payment
of any unpaid balance due.

(b) To secure to the lot purchaser a merchantable

title when the payments provided for by his contract

had been made.

(c) To secure to any person who loaned money
for improvements, or otherwise, repayment of

amounts so loaned. [R. 38 to 40.]

Individual subdivision without the use of a responsible

trust company resulted in grave abuses in that the lot

purchaser often lost his money in cases where blanket

mortgages were foreclosed, because of the failure to pro-

vide for proper mortgage releases and the proper dis-

tribution of funds collected. [R. 38.]

The trust had no name, except the number given it

by the Trustee upon its own records. It did not have its

own office or place of business. It had no officers, sta-

tionery, seal, or by-laws. [R. 35-36.]
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The beneficiaries never had a formal meeting at which

they voted on any question pertaining to the business

of the trust, or gave instructions to Mr. Tatum or the

Trustee. [R. 35.]

The beneficiaries never changed their attorney in fact

or the Trustee. [R. 35.]

The Trustee never acquired more than the original lots

specified in the Declaration of Trust. [R. 35.]

In 1928, no improvements were made; no maps were

recorded; and no streets were dedicated. [R. 36.]

During the year 1928, the activities of the trust were

devoted substantially to the collection of the amounts due

on sales made in prior years. Three lots only were sold

in 1928. [R. 115-116.]

From the inception of the trust to December 31, 1928,

and subsequent thereto, the books and records of the trust

were kept on the basis of actual cash receipts and dis-

bursements. [R. 33.]

During the years 1923, 1924, 1925, 1926 and 1927, the

Trustee, on behalf of the trust, filed returns with the

Collector of Internal Revenue for the Sixth Collection

District of California, on Form 1041, as a trust, under

the provisions of section 219 of the Revenue Acts of

1921, 1924 and 1926. [R. 33.]

For the years 1923 to 1927, inclusive, the trust was

taxed as a trust by the Commissioner of Internal Revenue,

under the provisions of section 704(b) of the Revenue

Act of 1928. [R. 33.]

The minimum restrictions to be imposed on the Buyers

of lots sold by this trust were fixed by the Seller of the
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land, namely, Hellman Commercial Trust & Savings

Bank. [R. 35.]

The Trustee required any and all instructions from Mr.

Tatum to be given in writing. Mr. Tatum conferred

with and received the approval of the Trustee before mak-

ing expenditures for improvements, and conferred with

and received the approval of Mr. Cotton (the beneficiary

of the Hellman Commercial Trust & Savings Bank trust

which sold the land to appellant), relative to increasing

the minimum building restrictions imposed on the lot pur-

chasers. [R. 36.]

Some of the beneficiaries, upon request, received in-

formation from the Trustee or the sales agent, relative

to the development and sale of the trust property. [R.

36-37.]

Some of the beneficial certificates were sold, transferred

and assigned. [R. 37.]

Ninety-two per centum of the lots were sold prior to

1928, during the time that the trust was taxed as a pure

trust. [R. 108 to 116.] The capital of the trust had

been returned to the beneficiaries before January 1, 1928.

[R. 148-149.]

Errors Relied Upon.

The appellant submits that the District Court erred in

holding that the trust was an association within the mean-

ing of section 701(a)(2) of the Revenue Act of 1928.

ARGUMENT.
The "Buyers" were joint adventurers and the income

of their joint adventure (Trust 123-B N. S.) was taxable

directly to them in accordance with their distributive

shares.

The difference between a joint adventure on the one

hand, and a partnership or an association on the other
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hand, is that the joint adventure is a combination of per-

sons jointly interested in a specific or single undertaking-,

whereas a partnership or association is a combination of

persons jointly interested in a permanent undertaking of

a particular kind or character.

The law provides that partners shall be taxed only in

their individual capacity, section 182 of the Revenue Act

of 1928, while associations are taxed as entities at cor-

porate rates. (Section 701(a)(2) of the Revenue Act of

1928.)

The Commissioner of Internal Revenue, the Board of

Tax Appeals, and the courts, have uniformly held that a

joint adventure, while not specifically mentioned as one

of the classes of taxpayers in the acts, is in fact a part-

nership.

The Revenue Bill of 1932 recognizes the administrative

and judicial rulings on this point and in section

1004(a)(3) defines a partnership as follows:

"The term 'partnership' includes a syndicate,

group, pool, joint venture, or other unincorporated

organization, through or by means of which any

business, financial operation, or venture is carried

on, and which is not, within the meaning of this

Act, a trust or estate or a corporation; and the term

'partner' includes a member in such a syndicate,

group, pool, joint venture, or organization."

The administrative practice, as recognized by the Rev-

enue Bill of 1932 and the decisions of the various

tribunals, shows that enterprises or combinations which

constitute joint adventures for ordinary purposes, are

also joint adventures for the purpose of the Revenue Act.
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The same thing is true with respect to trusts. The

Revenue Act provides a specific method for taxing in-

come of trusts. (Section 162(b) of the Revenue Act of

1928.) Appellant is a pure trust in form and by the law

of California. (See Civil Code 857.)

Both the common law and the Revenue Acts recognize

associations. Under the common law and by many de-

cisions of the taxing tribunals, appellant is not an associa-

tion, but a trust or joint adventure.

The Commissioner of Internal Revenue, however, has

not taxed appellant as a trust, which it plainly is, or as

a joint adventure, which it is according to the common

law decisions on joint real estate adventures limited to

specified properties, but has taxed appellant under an en-

tirely different section of the law which does not clearly

apply.

The principle is fixed that if a reasonable doubt exists

as to whether or not an object has been clearly pointed

out as being a subject of taxation by a taxing statute,

that it must be exempt; or, in other words, taxing stat-

utes must be strictly construed in favor of the taxpayer

and against the Goverment.

There is a great doubt as to whether a liquidating, self-

executing, single venture trust or joint adventure, such

as appellant, is so like a permanent, continuous, progres-

sive corporation that it should be taxed as such.

The District Court held appellant to be an association

taxable as a corporation under the authority of a decision

of this Honorable Court in the case of Trust No. 5833,

Security-First National Bank of Los Angeles, Successor
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to Security Trust & Savings Bank, Trustee v. Welch,

54 Fed. (2d) 323.

This court, in that case, held a real estate subdivision

trust to be an association taxable as a corporation. The

trust in that case had a board of five (5) syndicate man-

agers, however, who were given authority to manage the

affairs of the trust.

A Petition for Writ of Certiorari to the Supreme Court

of the United States has been filed in that case, and the

matter is now pending in the Supreme Court. The peti-

tion has not, as yet, been acted upon.

In any event the decision in Trust No. 5833 v. Welch

is not binding on appellant. In the case at bar there

was an existing subdivision trust of which the Hellman

Commercial Trust & Savings Bank was Trustee. Ap-

pellant was organized to take over and liquidate a por-

tion of the property held in the Hellman trust. The pur-

pose of Trust 123-B N. S., therefore, was to liquidate a

portion of a subdivision trust, while the purpose of

Trust No. 5833 was to create a subdivision trust.

In the case at bar there is nothing akin to a board of

directors, such as the board of directors present in Trust

No. 5833. Virtually, every step from the purchase of

the lots, through the improvements, sale of the property,

and the distribution of the proceeds, was specifically set

out in Trust 123-B N. S. The restrictions as to the type

of improvements to be put upon the property was a mat-

ter within the control of the Seller, the Hellman Com-

mercial Trust & Savings Bank. The terms, the minimum

sales prices of the lots, were fixed by the trust indenture.

The commission to be paid the sales agent, the name of
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the sales agent, the type of improvements, the exact

method of distribution of proceeds were all specifically

set forth in the trust indenture. The adventure was

limited to the original lots, upon the sale of which the

proceeds were required to be distributed. Any problems

remaining, after all these specific provisions and instruc-

tions, were to be solved by the beneficiaries who appointed

Mr. Tatum as their agent to exercise their restricted

powers.

While a board of five ( 5 ) syndicate managers resembles

a board of directors of a corporation, a single agent does

not resemble a board of directors of a corporation, but

resembles a partner or joint adventurer, or trustee, or

agent of tenants in common, who acts for his associates.

Since the decision of this court in the case of Trust

No. 5833 v. Welch, supra, the United States Circuit Court

of Appeals for the Seventh Circuit decided the case of

Russell Tyson, ct al., Trustees of the Zenith Real Estate

Trust v. Commissioner, 54 Fed. (2d) 29. In that case

the court held that the trust was taxable as a trust and

not as an association where several trustees held a parcel

of real property which was subject to a long term lease.

The property was sold to a tenant in the taxable year

involved.

This court, in its decision in Trust No. 5833 v. Welch,

supra, referred to the Board of Tax Appeals' decision

in the case of Sloan v. Commissioner, 24 B. T. A. 61.

In that case an appeal to this court has been filed, No.

6808.

The entire question, therefore, of real estate sub-

division trusts is still open and appellant submits that
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it is a joint adventure, the income of which is taxable

but once to its members, and not a separate entity, the

income of which is taxed twice: Once to the associa-

tion as an entity, and again to the beneficiaries on the

dividends.

This court has so recently decided several cases in-

volving" this subject that it seems unnecessary for appel-

lant to make extended argument, or cite the many cases

in its favor, with all of which the court is familiar.

CONCLUSION.

It is therefore respectfully submitted that the decision

of the District Court should be reversed.

Dated: April 14, 1932.

Miller, Chevalier, Peeler & Wilson,

By Melvin D. Wilson,

Gibson, Dunn & Crutcher,

By Henry F. Prince,

Attorneys for Appellant.
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No. 6763.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Merchants Trust Company, Trustee
of Trust No. 123-B N. S.,

Appellant,

vs.

Galen H. Welch, Collector of Internal

Revenue for the Sixth Collection

District of California,

Appellee.

BRIEF ON BEHALF OF APPELLEE.

Pursuant to demand made upon it by the Commissioner

of Internal Revenue through his duly authorized repre-

sentatives appellant paid a tax for the calendar year 1928,

at the prevailing corporate rate, in the amount of

$5,712.65.

Issue.

Section 701 (a) (2) of the Revenue Act of 1928

provides

:

"The term 'corporation' includes association, joint-

stock companies, and insurance companies/'



The question is whether under the facts pertaining to

the instant case the appellant comes within the purview

of the foregoing section. The Government contends it is

a business enterprise and, as such, falls within the cate-

gory of an association, and is taxable at corporate rates.

The appellant denies that it is an association and maintains

that it is not subject to the tax imposed upon it.

Preliminary Statement.

Trust No. 123-B N. S., of which the Mediants Trust

Company of Los Angeles is the trustee, is a typical Cali-

fornia real estate subdivision syndicate. This court has

heretofore decided that such an enterprise is an association

within the meaning of the Revenue Laws of the United

States and, as such, is taxable as a corporation. (Trust

No. 5833, Security-First National Bank of Los Angeles,

successor to Security Trust & Savings Bank, Trustee,

v. Welch, 54 Fed. (2d) 323.) The latter decision was

rendered during the time the instant case was pending in

the District Court for the Southern District of California.

In the court below the following decision was rendered:

"Judgment is ordered for defendant on authority

of Security First National Bank of Los Angeles v.

Galen H.
~

Welch, No. 6582, decided by the U. S.

Circuit Court of Appeals, Ninth Circuit, December

7, 1931.

Defendant will prepare and present findings.

Dated this 21st day of December, 1931.

Geo. Cosgrave,

U. S. District Judge.

Filed Dec. 21, 1931."



Statute and Regulations.

Section 13(a) of the Revenue Act of 1928 provides as

follows

:

"(a) Rate of Tax.—There shall be levied, col-

lected, and paid for each taxable year upon the net

income of every corporation, a tax of 12 per centum

of the amount of the net income in excess of the

credits against net income provided in section 26."

(Chap. 852, 45 Stat. 797; 26 U. S. C. A. 2013(a).)

As indicated above, Section 701(a)(2) provides:

"The term 'corporation' includes associations, joint-

stock companies, and insurance companies. " (Chap.

852, 45 Stat. 878: 26 U. S. C. A. 2700(a)(2).)

As in all prior acts, the Revenue Act of 1928 provides:

"Sec. 62. The Commissioner, with the approval

of the Secretary, shall prescribe and publish all need-

ful rules and regulations for the enforcement of this

title." (Chap. 852, 45 Stat. 810; 26 U. S. C. A.

2062.)

In passing, it may be said, it has been repeatedly held

by the courts that regulations of the Commissioner of

Internal Revenue, in so far as not inconsistent with

express statutory provisions, have the force and effect of

law.

Maryland Casualty Company v. United States, 40

S. Ct. 155, 251 U. S. 342, p. 349; 3 A. F. T.

R. 3010.

Pursuant to the authority vested in him by Section 62,

supra, and with the approval of the Secretary of the

Treasury, the Commissioner has promulgated Regulations

74, relating to income tax under the Revenue Act of 1928.



—6—

The articles pertinent to the statutes here involved are as

follows

:

"Art. 1311. Person.—The Act recognizes four

classes of persons—individuals, trusts and estates,

partnerships, and corporations. Corporations include

associations, joint-stock companies, and insurance

companies, but not partnerships properly so called. A
taxpayer is any person subject to a tax imposed by

the Act."

"Art. 1312. Association.—Associations and joint-

stock companies include associations, common law

trusts, and organizations by whatever name known,

which act or do business in an organized capacity,

whether created under and pursuant to state laws,

agreements, declarations of trust, or otherwise, the

net income of which, if any, is distributed or dis-

tributable among the shareholders on the basis of the

capital stock which each holds, or, where there is no

capital stock, on the basis of the proportionate share

.or capital which each has or has invested in the

business or property of the organization. A corpora-

tion which has ceased to exist in contemplation of

law but continues its business in quasi-corporate form

is an association or corporation within the meaning

of Section 701."

"Art. 1314. Association Distinguished from Trust.

—Where trustees merely hold property for the collec-

tion of the income and its distribution among the

beneficiaries of the trust, and are not engaged, either

by themselves or in connection with the beneficiaries,

in the carrying on of any business, and the bene-

ficiaries have no control over the trust, although their

consent may be required for the filling of a vacancy

among the trustees or for a modification of the

terms of the trust, no association exists, and the
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trust and the beneficiaries thereof will be subject

to tax as provided by Sections 161-170 and by

Articles 861-891. If, however, the beneficiaries have

positive control over the trust, whether through the

right periodically to elect trustees or otherwise, an

association exists within the meaning of Section 701.

Even in the absence of any control by the bene-

ficiaries, where the trustees are not restricted to the

mere collection of funds and their payment to the

beneficiaries, but are associated together with similar

or greater powers than the directors in a corporation

for the purpose of carrying on some business enter-

prise, the trust is an association within the meaning

of the Act."

Statement of Facts.

This case was submitted to the District Court on a

written stipulation of facts together with a stipulation

relative to rather voluminous documentary evidence which

was made a part of the record pursuant to agreement

of the parties. The sole error upon which the appellant

relies here is that the "District Court erred in holding that

the trust was an association within the meaning of Sec-

tion 701(a)(2) of the Revenue Act of 1928".

The court adopted the facts stipulated and particularly

those enumerated below, as its special findings of fact.

(Findings relative to jurisdictional matters are omitted.)

"I.

H. H. Cotton, who had been engaged in the real

estate business in and around the city of Los An-

geles, California, for a great many years, entered

into a contract with the Rodeo Land and Water
Company to purchase a tract of land comprising

approximately 190 acres, for the sum of $242,314.00.
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The purchase contract was transferred to the Hell-

man Commercial Trust & Savings Bank as trustee,

and the trust was designated 123.

II.

One C. C. C. Tatum desired to purchase a portion

of the land involved in Trust 123 for the purpose

of subdivision and sale, and interested nineteen other

persons, including H. H. Cotton, and caused the

Merchants Trust Company to enter into a contract

to purchase approximately 136% acres of the land

from the Hellman Commercial Trust & Savings Bank
for the sum of $320,785.00. H. H. Cotton, as the

principal beneficiary of Trust 123, approved the con-

tract for the seller, and C. C. C. Tatum approved

the contract for the buyer. The Merchants Trust

Company held the purchase contract as trustee for

the 20 persons interested in the enterprise. The

trust was designated as Trust No. 123-B N. S.

The last-named trust, a copy of which was attached

to and made a part of plaintiff's complaint, was exe-

cuted on the 1st day of July, 1922. The tract of

136% acres acquired by the Merchants Trust Com-

pany, as trustee, acting for the syndicate of 20 per-

sons, referred to above, was located within what is

now the present corporate limits of the city of Bev-

erly Hills, California. The motivating purpose of

this trust was to subdivide into city lots, improve

and sell the tract, above referred to, to the profit of

the beneficiaries interested therein.

III.

Both H. H. Cotton and C. C. C. Tatum were

substantially interested in the trust as beneficiaries.

The latter individual became exclusive sales agent for

the trust, and was authorized to and did promote

the enterprise of improving, subdividing and selling

the property.
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IV.

The amount to be paid for the one hundred thirty-

six and" one-half acres involved was $320,785.00,

payable in five (5) yearly installments, the first of

which became due in May, 1923. All of the install-

ments were for the sum of $50,000.00 each, except

the last and final payment, which became due on

May 9, 1927, which was for the sum of $70,785.00.

All of the deferred payments bore interest from

Alay 9, 1922, at the rate of six per cent (6%) pay-

able semi-annually.

V.

There were associated with Mr. Tatum and Mr.

Cotton in this enterprise, eighteen (18) other bene-

ficiaries, each owning beneficial interests of from five

to ten one hundred fiftieths (5 to 10/150ths).

VII.

That the Commissioner of Internal Revenue ruled

that the plaintiff herein was transacting business in

the form and manner ordinarily adopted by corpora-

tions, and that it constituted, during the year 1928,

an association, and was taxable for said period as a

corporation, and directed the trustee to file, on behalf

of said trust, a return for the calendar year 1928,

on Form #1120, the income tax return employed

by corporations, and to pay tax on any income shown

thereon at the rate of 12 per centum.

XII.

That the map indicating the lots and specifying

the streets was recorded June 26, 1922. Such map
was prepared in March, 1922, but the surveying of

the land and the preparation of the map was paid

for by this trust after its execution.

XIII.

That the minimum restrictions to be imposed upon

the buyers of lots sold by this trust were fixed by
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the seller of the land to this trust, namely, Hellman

Commercial Trust and Savings Bank and Minna A.

Newman, who was acting for H. H. Cotton.

XIV.
The beneficiaries of Trust 123-B N. S. never had

a formal meeting at which they voted on any ques-

tion pertaining to the business of the trust, or gave

instructions to Mr. Tatum or the trustee. Mr. Tatum
has remained the attorney-in-fact, and the sales agent

since the inception of the trust and has superintended

the development of the property and the sale of the

lots during that period.

XV.
The trust never acquired more than the original

lots specified and set forth in the declaration of

trust.

XVI.

The trust had no specific name other than Trust

123-B N. S., given to it by the trustee on its records.

It had no by-laws, seal, stationery, officers, other than

the attorney-in-fact and the sales agent, and it did

not have any place of business except that the trustee

had its own place of business.

XVII.

In 1928 no improvements were made, no maps

recorded, and no streets dedicated.

XVIII.

The trustee required any and all instructions from

Mr. C. C. C. Tatum to be given in writing. Mr.

Tatum conferred with, and received the approval of

the trustee before making expenditures for improve-

ment, and conferred with, and received the approval

of Mr. H. H. Cotton, relative to increasing the

minimum building restrictions imposed on lot pur-

chasers.
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XIX.
That the total acreage in the lots involved in Trust

No. 123-B N. S. was one hundred thirty-six and one-

half (136/.) acres within the county of Los An-
geles, California, all of said land now being included

within the corporate limits of the city of Beverly

Hills; that said lots were acquired by Trust No.

123-B N. S. for the purpose of improvement and

sale of the lots in the subdivision.

XX.
Units of beneficial interests were sold to the other

beneficiaries for the purpose of raising additional

capital to facilitate the development, improvement and

sale of the tract; all of said beneficiaries purchased

said units of beneficial interests for the purpose of

making a profit. The beneficiaries received certificates

of beneficial interests in the form set forth in Exhibit

H. The beneficiaries were entitled to and did re-

ceive, upon request, information from the trustee or

the sales agent relative to the development and sale

of the lots comprising the tract of land held by the

trust.

XXI.
That some of said beneficial interests were sold,

transferred and assigned by the holders thereof, or

pledged as collateral security for the payment of

money or the performance of other obligations.

XXII.

That the necessary improvement and development

made on said tract by said trust consisted mainly of

grading, rolling and oiling streets, constructing curbs

and sidewalks, and installing a water system (includ-

ing the drilling of wells) for use in the development

of the tract and for the domestic use of the lot

purchasers.
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XXIII.

That a sales office was maintained on said tract

by the sales agent, the property advertised for sale,

and a force of sales agents engaged who operated

under the direction of C. C. C. Tatum; that during

the year 1928 the sales force was reduced to that

of a tract manager, but that a continuous effort has

been made from the inception of the trust, to date,

to dispose of the remaining lots in the tract.

XXIV.
The evidence submitted discloses that this syndicate,

known as Trust No. 123-B N. S., was, during the

taxable year 1928, engaged in business. At the

inception of the trust there were six hundred eighty-

five lots sold. Three of these were sold in 1928,

and the trust had on hand for the purpose of sale

forty-six and one-half (46^) lots at the close of

the last-named year. The management, control and

sale of the lots axis vested in the beneficiaries, and

the Merchants Trust Company, as trustee, was au-

thorized to act upon the order of the beneficiaries

holding a majority of beneficial interests. The bene-

ficiaries appointed C. C. C. Tatum 'as their and each

of their attorney-in-fact to represent them in all mat-

ters affecting said buyers in connection with this

trust, * * *.' However, the trustee was author-

ized to act upon the exclusive order of Tatum, sub-

ject, however, to the right of the majority of holders

of certificates of beneficial interests to remove Tatum

as attorney-in-fact. In addition to the initial invest-

ment by the holders of certificates of beneficial in-

terests, two assessments were made for the purpose

of defraying outstanding obligations, amounting to

the sums of $17,499.27 and $75,000.99, respectively.

For the purpose of making these assessments assess-

ment notices were sent to the certificate holders. A
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copy of the form of notice used for this purpose

was introduced in evidence as Exhibit T. A dis-

tribution of the proceeds to the holders of certificates

of beneficial interests, up to and including December

31, 1928, totaled $745,900.00." (Italics ours.)

Argument.

The question of what is an association within the

meaning of the Internal Revenue Laws is one that has

been before this court on several different occasions. The

District Court's decision in this case is based squarely on

the proposition that this court's decision in Trust No.

5833, supra, is controlling.

In its decision in Trust No. 5833 this court pointed

out:

"There are two criteria for determining whether
or not an organization or combination of individuals

is taxable as an association. The first test found
in Article 1312 is the business test, that is to say,

the test as to whether or not the organization formed
'to do business in an, organized capacity' and for

the distribution of profits among shareholders in pro-

portion to the investment or shares. The second

test, contained in Article 1314, is for the purpose
of distinguishing- an association from a trust, and
depends upon the question of whether or not 'the

beneficiaries have positive control over the trust,

whether through the right periodically to elect trus-

tees, or otherwise'."

It has been held that an enterprise may be an associa-

tion within the meaning of the Revenue Acts, even though

there is no element of control in the beneficiaries. Two
of the outstanding cases involving the association question

which have been before the United States Board of Tax

Appeals are the cases of Dnrfee Mineral Company, 7 B.
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T. A. 231, and E. 0. Landreth Company, 11 B. T. A.

1, 20. In the former the element of control was present.

In the latter the beneficiaries had no control. Both were

held to be associations. However, in the instant case, as

in that of Trust No. 5833, the beneficiaries have control

over the trust and it is an enterprise formed "to do busi-

iness in an organized capacity". All elements necessary

to comply with the so-called "control test" and the "busi-

ness enterprise test" are found in Trust No. 123-B N. S.

It is clear that under the terms of the declaration of

trust and from the facts found by the court that Trust

No. 123-B N. S. was organized for the purpose of pur-

chasing, subdividing, improving and selling a large tract

of land and that it was engaged in business for profit.

In this connection, the court's attention is called to para-

graphs II and XX of the court's findings of fact. Among

other things, the court found:

"The motivating purpose of this trust was to sub-

divide into city lots, improve and sell the lots, above

referred to, to the profit of the beneficiaries inter-

ested therein. * * * Units of beneficial interest

were sold to the other beneficiaries for the purpose

of raising additional capital to facilitate the develop-

ment, improvement and sale of the tract; all of said

beneficiaries purchased such units of beneficial in-

terest for the purpose of making a profit. The bene-

ficiaries received certificates of beneficial interest in

the form set forth in Exhibit H." [Tr. 105.]

The court also found that not only during the year

1928 but from the inception of the trust to date a con-

tinuous effort has been made to dispose of the remaining

lots of the tract. Paragraph XXIV of the findings of

fact [Tr. 25] reads, in part, as follows:
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"The evidence submitted discloses that this syndi-

cate, known as Trust No. 123-B N. S., was, during

the taxable year 1928, engaged in business."

In Trust No. 3833 the beneficiaries were represented

by and exercised control of the trust through a board of

syndicate managers, who were subject to removal at their

discretion. Precisely the same mode of operation was

followed in the instant case. The beneficiaries here, how-

ever, chose Mr. C. C. C. Tatum as an attorney-in-fact

to represent them in all matters pertaining to the trust.

Tatum was subject to removal by a majority of the holders

of certificates of beneficial interest. In this connection

the court found

:

'The management, control and sale of the; lots

was vested in the beneficiaries. The Merchants Trust
Company, as trustee, was authorized to act upon
the order of the beneficiaries holding a majority of

the beneficial interests. The beneficiaries appointed

C. C. C. Tatum 'as their and each of their attorney-

in-fact to represent them in all matters affecting said

buyers in connection with this trust, * * *.' How-
ever, the trustee was authorized to act upon the

exclusive order of Tatum, subject, however, to the

right of the majority of holders of certificates of

beneficial interests to remove Tatum as attorney-in-

fact."

No extended discussion of either the facts, the law or

the decided cases will be materially helpful to the court.

It is deemed sufficient to call to the court's attention that

there is no material difference between this case and that

of Trust No. 5833. Both cases involve typical Southern

California real estate subdivision trusts. In each instance

a syndicate was organized and a large tract of land was

acquired for the purpose of improvement, subdivision

and sale.
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Mr. H. H. Cotton, one of the promoters and principal

beneficiaries in Trust No. 123-B N. S., was likewise the

promoter and one of the principal beneficiaries in Trust

No. 5833. They were both organized for the purpose of

acquiring, improving, subdividing and selling a large tract

of valuable residential property. In each case capital was

raised by selling units of beneficial interest to such indi-

viduals as cared to invest in the enterprise; a trust com-

pany was designated as trustee; the beneficiaries were

represented in the affairs of the trust either through a

board of managers or an attorney-in-fact. The instant

suit was instituted prior to the time this court had ren-

dered its decision in Trust No. 5833 and the position that

counsel for the appellant is now compelled to take, namely,

that there is a distinction between this case and the one

heretofore decided, is, in view of the similarity of pur-

pose and mode of operation between the two syndicates,

untenable.

It is respectfully submitted that the judgment of the

District Court should be sustained.

Samuel W. McNabb,
United States Attorney;

Ignatius F. Parker,

Assistant United States Attorney;

Alva C. Baird,

Assistant United States Attorney.

Of counsel:

C. M. Charest,

General Counsel,

Bureau of Internal Revenue;

Eugene Harpole,

Special Attorney,

Bureau of Internal Revenue.
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2 The United States of America vs.

COMPLAINT FOR VIOL. SAFETY
APPLIANCE ACT.

Now comes the United States of America, by Geo.

J. Hatfield, United States Attorney for the Northern

District of California and brings this action on be-

half of the United States against the Southern Paci-

fic Company, a corporation organized and doing

business under the laws of the State of Kentucky,

and having an office and place of business at San

Francisco in the State of California ; this action be-

ing brought upon suggestion of the Attorney Gen-

eral of the United States at the request of the In-

terstate Commerce Commission, and upon informa-

tion furnished by said Commission. [1*]

FOR A FIRST CAUSE OF ACTION

plaintiff alleges that defendant is, and was during

all the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as the Safety Appliance

Act, approved March 2, 1893 (27 Statutes at Large,

531), as amended by an Act approved April 1,

1896 (29 Statutes at Large, 85), as amended by an

Act approved March 2, 1903 (32 Statutes at Large,

943), contained in U. S. Code, title 45, sees. 1 to

10 inclusive, and as modified by an order of the

*Page-number appearing at the foot of page of original certified

Transcript of Becord.
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Interstate Commerce Commission of June 6, 1910,

which order was made in pursuance of the provisions

and requirements of the aforesaid amendment of

March 2, 1903, to wit:

IT IIS ORDERED: That on and after Sep-

tember 1, 1910, on all railroads used in inter-

state commerce, whenever, as required by the

Safety Appliance Act as amended March 2,

1903, any train is operated with power or train

brakes, not less than 85 per cent of the cars of

such train shall have their brakes used and op-

erated by the engineer of the locomotive draw-

ing such train, and all power-braked cars in

every such train which are associated together

with the 85 per cent shall have their brakes so

used and operated.

defendant, on November 10, 1930, operated on its

line of railroad over a part of a highway of inter-

state commerce, one train, to wit: Its own transfer

consisting of ten cars, drawn by locomotive engine

No. 1198, said train being one operated with power

or train brakes.

Plaintiff further alleges that on said date de-

fendant operated said train as aforesaid over its

line of railroad from Mission Bay yard to Sixth

street yard, at San Francisco, in the State of Cali-

fornia, within the jurisdiction of this court, when

none of the cars in said train had their brakes used

and operated by the engineer of the locomotive

drawing said train, and when less than 85 per cent
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of the cars which composed said train had their

brakes used and operated by the engineer of said

locomotive engine drawing said train.

Plaintiff further alleges that by reason of the said

violation of the said Act of Congress defendant is

liable to the plaintiff in the sum of one hundred

dollars. [2]

FOR A SECOND CAUSE OF ACTION
plaintiff alleges that defendant is, and was during

all the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as the Safety Appliance

Act, approved March 2, 1893 (27 Statutes at Large,

531), as amended by an Act approved April 1, 1896

(29 Statutes at Large, 85), as amended by an Act

approved March 2, 1903 (32 Statutes at Large, 943),

contained in U. S. Code, title 45, sees. 1 to 10 in-

clusive, and as modified by an order of the Inter-

state Commerce Commission of June 6, 1910, which

order was made in pursuance of the provisions and

requirements of the aforesaid amendment of March

2, 1903, to wit:

IT IS ORDERED : That on and after Sep-

tember 1, 1910, on all railroads used in interstate

commerce, whenever, as required by the Safety

Appliance Act as amended March 2, 1903, any

train is operated with power or train brakes,

not less than 85 per cent of the cars of such

train shall have their brakes used and operated
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by the engineer of the locomotives drawing such

train, and all power-braked cars in every such

train which are associated together with the 85

per cent shall have their brakes so used and op-

erated,

defendant, on November 11, 1930, operated on its

line of railroad over a part of a highway of inter-

state commerce, one train, to wit: Its own transfer

consisting of 26 cars, drawn by locomotive engine

No. 1159, said train being one operated with power

or train brakes.

Plaintiff further alleges that on said date de-

fendant operated said train as aforesaid over its line

of railroad from Sixth street yard to Mission Bay

yard, at San Francisco, in the State of California,

within the jurisdiction of this court, when none of

the cars in said train had their brakes used and

operated by the engineer of the locomotive draw-

ing said train, and when less than 85 per cent of the

cars which composed said train had their brakes

used and operated by the engineer of said locomo-

tive engine drawing said train.

Plaintiff further alleges that by reason of the said

violation of the said Act of Congress defendant is

liable to the plaintiff in the sum of one hundred

dollars. [3]

FOR A THIRD CAUSE OF ACTION
plaintiff alleges that defendant is, and was during

all the times mentioned herein, a common carrier
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engaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as the Safety Appliance

Act, approved March 2, 1893 (27 Statutes at Large,

531), as amended by an Act approved April 1, 1896

(29 Statutes at Large, 85), as amended by an Act

approved March 2, 1903 (32 Statutes at Large, 943),

contained in U. S. Code, title 45, sees. 1 to 10 in-

clusive, and as modified by an order of the Inter-

state Commerce Commission of June 6, 1910, which

order was made in pursuance of the provisions and

requirements of the aforesaid amendment of March

2, 1903, to wit:

IT IS ORDERED : That on and after Sep-

tember 1, 1910, on all railroads used in inter-

state commerce, whenever, as required by the

Safety Appliance Act as amended March 2,

1903, any train is operated with power or train

brakes, not less than 85 per cent of the cars of

such train shall have their brakes used and op-

erated by the engineer of the locomotive draw-

ing such train, and all power-braked cars in

every such train which are associated together

with the 85 per cent shall have their brakes so

used and operated,

defendant, on November 12, 1930, operated on its

line of railroad over a part of a highway of inter-

state commerce, one train, to wit : Its own transfer

consisting of 20 cars, drawn by locomotive engine

No. 1198, said train being one operated with power

or train brakes.
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Plaintiff further alleges that on said date de-

fendant operated said train as aforesaid over its

line of railroad from Sixth street yard to Mission

Bay yard, at San Francisco, in the State of Cali-

fornia, within the jurisdiction of this court, when

none of the cars in said train had their brakes used

and operated by the engineer of the locomotive

drawing said train, and when less than 85 per cent

of the cars which composed said train had their

brakes used and operated by the engineer of said

locomotive engine drawing said train.

Plaintiff further alleges that by reason of the

said violation of the said Act of Congress defendant

is liable to the plaintiff in the sum of one hundred

dollars. [4]

FOR A FOURTH CAUSE OF ACTION
plaintiff alleges that defendant is, and was during

all the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as the Safety Appliance

Act, approved March 2, 1893 (27 Statutes at Large,

531), as amended by an Act approved April 1, 1896

(29 Statutes at Large, 85), as amended by an Act

approved March 2, 1903 (32 Statutes at Large,

943), contained in U. S. Code, title 45, sees. 1 to

10 inclusive, and as modified by an order of the

Interstate Commerce Commission of June 6, 1910,
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which order was made in pursuance of the provisions

and requirements of the aforesaid amendment of

March 2, 1903, to wit:

IT IS ORDERED: That on and after Sep-

tember 1, 1910, on all railroads used in inter-

state commerce, whenever, as required by the

Safety Appliance Act as amended March 2,

1903, any train is operated with power or train

brakes, not less than 85 per cent of the cars of

such train shall have their brakes used and op-

erated by the engineer of the locomotive draw-

ing such train, and all power-braked cars in

every such train which are associated together

with the 85 per cent shall have their brakes so

used and operated,

defendant, on November 13, 1930, operated on its

line of railroad over a part of a highway of inter-

state commerce, one train, to wit: Its own transfer

consisting of 8 cars, drawn by locomotive engine No.

1202, said train being one operated with power or

train brakes.

Plaintiff further alleges that on said date defend-

ant operated said train as aforesaid over its line

of railroad from Mission Bay yard to Berry street,

at San Francisco, in the State of California, within

the jurisdiction of this court, when none of the

cars in said train had their brakes used and opera-

ted by the engineer of the locomotive drawing said

train, and when less than 85 per cent of the cars

which composed said train had their brakes used

and operated by the engineer of said locomotive en-

gine drawing said train.
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Plaintiff further alleges that by reason of the

said violation of the said Act of Congress defendant

is liable to the plaintiff in the sum of one hundred

dollars. [5]

FOR A FIFTH CAUSE OF ACTION
plaintiff alleges that defendant is, and was during

all the times mentioned herein, a common carrier en-

gaged in interstate commerce by railroad in the

State of California.

Plaintiff further alleges that in violation of the

Act of Congress, known as the Safety Appliance

Act, approved March 2, 1893 (27 Statutes at Large,

531), as amended by an Act approved April 1, 1896

(29 Statutes at Large, 85), as amended by an Act

approved March 2, 1903 (32 Statutes at Large,

943), contained in U. S. Code, title 45, sees.

1 to 10 inclusive, and as modified by an order of the

Interstate Commerce Commission of June 6, 1910,

which order was made in pursuance of the pro-

visions and requirements of the aforesaid amend-

ment of March 2, 1903, to wit:

IT IS ORDERED: That on and after Sep-

tember 1, 1910, on all railroads used in inter-

state commerce, whenever, as required by the

Safety Appliance Act as amended March 2,

1903, any train is operated with power or train

brakes, not less than 85 per cent of the cars of

such train shall have their brakes used and op-

erated by the engineer of the locomotive draw-

ing such train, and all power-braked cars in

every such train which are associated together
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with the 85 per cent shall have their brakes so

used and operated,

defendant, on November 13, 1930, operated on its

line of railroad over a part of a highway of inter-

state commerce, one train, to wit: Its own transfer

consisting of 13 cars, drawn by locomotive engine

No. 1198, said train being one operated with power

or train brakes.

Plaintiff further alleges that on said date defend-

ant operated said train as aforesaid over its line of

railroad from Sixth street yard to Mission Bay

yard, at San Francisco, in the State of California,

within the jurisdiction of this court, when none of

the cars in said train had their brakes used and op-

erated by the engineer of the locomotive drawing

said train, and when less than 85 per cent of the

cars which composed said train had their brakes

used and operated by the engineer of said locomo-

tive engine drawing said train.

Plaintiff further alleges that by reason of the said

violation of the said Act of Congress defendant is

liable to the plaintiff in the sum of one hundred

dollars. [6]

WHEREFORE, plaintiff prays judgment against

said defendant in the sum of Five Hundred dollars

and its costs herein expended.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Feb. 7, 1931. [7]
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(Title of Court and Cause.)

The President of the United States of America

To SOUTHERN PACIFIC COMPANY, De-

fendant.

YOU ARE HEREBY DIRECTED TO AP-

PEAR AND ANSWER the Complaint in an action

entitled as above, brought against you in the Dis-

trict Court of the United States, in and for the

Northern District of California, Southern Division,

within ten days after the service on you of this

Summons, if served within this county, or within

thirty days if served elsewhere.

And you are hereby notified that unless you ap-

pear and answer as above required the said Plain-

tiff will take judgment for any money or damages

demanded in the Complaint, as arising upon con-

tract or it will apply to the Court for any other re-

lief demanded in the Complaint.

WITNESS the Honorable Harold Louderback,

Judge of said District Court, this 7th day of Febru-

ary in the year of our Lord one thousand nine

hundred and thirty-one and of our independence

the one hundred and fifty-fifth.

(Seal) WALTER B. MALING,
Clerk.

By Lyle S. Morris,

Deputy Clerk.

[Endorsed] : Filed Feb. 10, 1931. [8]
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(Title of Court and Cause.)

ANSWER OF DEPENDANT.
Comes now the defendant above named and for

answer to plaintiff's complaint filed herein, admits,

denies and alleges as follows, to wit:

FIRST CAUSE OF ACTION.

I.

This defendant admits that it is and was during

all the times mentioned in the plaintiff's complaint a

corporation organized and doing business under the

laws of the State of Kentucky and having an office,

and place of business at San Francisco, and engaged

in interstate commerce by railroad in the State of

California.

II.

Defendant denies that in violation of the Act of

Congress or amendments thereto set forth in the

plaintiff's complaint or in violation of the order of

the Interstate Commerce Commission referred to in

said complaint, the [9] defendant on November 10,

1930, operated on its lines of railroad one train,

to wit: its own transfer consisting of ten or any

number of cars drawn by Locomotive Engine No.

1198, or that said train or any train was at said time

or place being operated by the defendant over a

part of a highway of interstate commerce.

III.

Defendant denies that on said or any date it op-

erated said train as aforesaid, or any train, over
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its or any line of railroad from Mission Bay Yard

to Sixth Street Yard at San Francisco, in the State

of California or elsewhere when none of the cars

in said train had their brakes used and operated by

the engineer of the locomotive drawing said train,

or when less than 85% of the cars which composed

the said train had their brakes used and operated

by the engineer of said locomotive engine drawing

said train.

IV.

This defendant denies that by reason of the said

or any violation of the said Act of Congress or

amendments thereto the defendant is liable to the

plaintiff in the sum of One Hundred Dollars ($100)

or in any other sum.

And for a FURTHER AND SEPARATE DE-
FENSE to said first cause of action, defendant al-

leges :

I.

That on November 10, 1930, it hauled on its line

of railroad certain cars drawn by Locomotive En-

gine No. 1198 from Mission Bay Yard to Sixth

Street Yard at San Francisco [10] in the State of

California; that the said movement was solely a

switching movement between yards less than 3000

feet apart and not upon, across or over any main

line tracks; that said movement was done at slow

speed, to wit: a speed not in excess of five miles

an hour; that said movements were made solely
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for the purpose of picking up and setting out cars

at and between the said yards ; that such movement

was not over a part of a highway of interstate com-

merce and was not performed under conditions

where it was either necessary or practicable to have

the brakes on said cars, or any of them, used or

operated by the engineer of said locomotive engine.

SECOND CAUSE OF ACTION.

I.

This defendant admits that it is and was during

all the times mentioned in the plaintiff's complaint

a corporation organized and doing business under

the laws of the State of Kentucky and having an

office and place of business at San Francisco, and

engaged in interstate commerce by railroad in the

State of California.

II.

Defendant denies that in violation of the Act of

Congress or amendments thereto set forth in the

plaintiff's complaint or in violation of the order of

the Interstate Commerce Commission referred to in

said complaint, the defendant on November 11, 1930,

operated on its lines of railroad one train, to wit:

its own transfer consisting of twenty-six or [11] any

number of cars drawn by Locomotive engine No.

1159, or that said train or any train was at said

time or place being operated by the defendant over a

part of a highway of interstate commerce.
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III.

Defendant denies that on said or any date it

operated said train as aforesaid, or any train, over

its or any line of railroad from Sixth Street Yard

to Mission Bay Yard at San Francisco, in the State

of California or elsewhere when none of the cars

in said train had their brakes used and operated by

the engineer of the locomotive drawing said train,

or when less than 85% of the cars which composed

the said train had their brakes used and operated

by the engineer of said locomotive engine drawing

said train.

IV.

This defendant denies that by reason of the said

or any violation of the said Act of Congress or

amendments thereto the defendant is liable to the

plaintiff in the sum of One Hundred ($100) Dol-

lars or in any other sum.

And for a FURTHER AND SEPARATE DE-

FENSE to said second cause of action, defendant

alleges

:

I.

That on November 11, 1930, it hauled on its line

of railroad certain cars drawn by Locomotive En-

gine No. 1159 from Sixth Street Yard to Mission

Bay Yard at San Francisco [12] in the State of

California; that the said movement was solely a

switching movement between yards less than 3000
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feet apart and not upon, across or over any main

line tracks; that said movement was done at slow

speed, to wit : a speed not in excess of five miles an

hour ; that said movements were made solely for the

purpose of picking up and setting out cars at and

between the said yards ; that such movement was not

over a part of a highway of interstate commerce and

was not performed under conditions where it was

either necessary or practicable to have the brakes

on said cars, or any of them, used or operated by the

engineer of said locomotive engine.

THIRD CAUSE OF ACTION.

I.

This defendant admits that it is and was during

all the times mentioned in the plaintiff's complaint

a corporation organized and doing business under

the laws of the State of Kentucky and having an

office and place of business at San Francisco, and

engaged in interstate commerce by railroad in the

State of California.

II.

Defendant denies that in violation of the Act of

Congress or amendments thereto set forth in the

plaintiff's complaint or in violation of the order

of the Interstate Commerce Commission referred to

in said complaint, the defendant on November 12,

1930, operated on its lines of railroad one [13] train,

to wit: its own transfer consisting of twenty or
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any number of cars drawn by Locomotive engine

No. 1198, or that said train or any train was at said

time or place being operated by the defendant over

a part of a highway of interstate commerce.

III.

Defendant denies that on said or any date it op-

erated said train as aforesaid, or any train, over its

or any line of railroad from Sixth Street Yard to

Mission Bay Yard at San Francisco, in the State

of California or elsewhere when none of the cars

in said train had their brakes used and operated by

the engineer of the locomotive drawing said train,

or when less than 85% of the cars which composed

the said train had their brakes used and operated

by the engineer of said locomotive engine drawing

said train.

IV.

This defendant denies that by reason of the said

or any violation of the said Act of Congress or

amendments thereto the defendant is liable to the

plaintiff in the sum of One Hundred Dollars ($100)

or in any other sum.

And for a FURTHER AND SEPARATE DE-
FENSE to said third cause of action, defendant

alleges

:

I.

That on November 12, 1930, it hauled on its line

of railroad certain cars drawn by Locomotive En-
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gine No. 1198 [14] from Sixth Street Yard to Mis-

sion Bay Yard at San Francisco in the State of

California; that the said movement was solely a

switching movement between yards less than 3000

feet apart and not upon, across or over any main

line tracks; that said movement was done at slow

speed, to wit: a speed not in excess of five miles

an hour; that said movements were made solely for

the purpose of picking up and setting out cars at

and between the said yards; that such movement

was not over a part of a highway of interstate com-

merce and was not performed under conditions

where it was either necessary or practicable to have

the brakes on said cars, or any of them, used or

operated by the engineer of said locomotive engine.

FOURTH CAUSE OF ACTION.
I.

This defendant admits that it is and was during

all the times mentioned in the plaintiff's complaint a

corporation organized and doing business under the

laws of the State of Kentucky and having an office

and place of business at San Francisco, and engaged

in interstate commerce by railroad in the State of

California.

II.

Defendant denies that in violation of the Act of

Congress or amendments thereto set forth in the

plaintiff's complaint or in violation of the order
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of the Interstate Commerce Commission referred

to in said complaint, the defendant on November 13,

1930, operated on its lines of railroad one train, to

wit : its own transfer consisting of eight or any num-

ber of cars drawn by Locomotive Engine No. 1202,

or that said train or any train was at said time or

place being operated by the defendant over a part

of a highway of interstate commerce. [15]

III.

Defendant denies that on said or any date it op-

erated said train as aforesaid, or any train, over its

or any line of railroad from Mission Bay Yard to

Berry Street at San Francisco, in the State of

California or elsewhere when none of the cars in

said train had their brakes used and operated by

the engineer of the locomotive drawing said train,

or when less than 85% of the cars which composed

the said train had their brakes used and operated

by the engineer of said locomotive engine drawing

said train.

IV.

This defendant denies that by reason of the said

or any violation of the said Act of Congress or

amendments thereto the defendant is liable to the

plaintiff in the sum of One Hundred Dollars ($100)

or in any other sum.

And for a FURTHER AND SEPARATE DE-
FENSE to said fourth cause of action, defendant

alleges

:
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I.

That on November 13, 1930, it hauled on its line

of railroad certain cars drawn by Locomotive En-

gine No. 1202 from Mission Bay Yard to Berry

Street at San Francisco in the State of California

;

that the said movement was solely a switching move-

ment between yards less than 3000 feet apart and

not upon, across or over any main line tracks ; that

said movement was done at slow speed, to wit: a

speed not in excess of five miles an hour ; that said

movements were made solely for the [16] purpose

of picking upon and setting out cars at and between

the said yards; that such movement was not over

a part of a highway of interstate commerce and

was not performed under conditions where it was

either necessary or practicable to have the brakes

on said cars, or any of them, used or operated by

the engineer of said locomotive engine.

FIFTH CAUSE OF ACTION.

I.

This defendant admits that it is and was during

all the times mentioned in the plaintiff's complaint

a corporation organized and doing business under

the laws of the State of Kentucky and having an

office and place of business at San Francisco, and

engaged in interstate commerce by railroad in the

State of California.

n.

Defendant denies that in violation of the Act of

Congress or amendments thereto set forth in the
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plaintiff's complaint or in violation of the order of

the Interstate Commerce Commission referred to in

said complaint, the defendant on November 13, 1930,

operated on its lines of railroad one train, to wit:

its own transfer consisting of thirteen or any num-

ber of cars drawn by Locomotive Engine No. 1198,

or that said train or any train was at said time or

place being operated by the defendant over a part

of a highway of interstate commerce. [17]

III.

Defendant denies that on said or any date it

operated said train as aforesaid, or any train, over

its or any line of railroad from Sixth Street Yard

to Mission Bay Yard at San Francisco, in the State

of California or elsewhere when none of the cars

in said train had their brakes used and operated

by the engineer of the locomotive drawing said

train, or when less than 85% of the cars which com-

posed the said train had their brakes used and op-

erated by the engineer of said locomotive engine

drawing said train.

IV.

This defendant denies that by reason of the said

or any violation of the said Act of Congress or

amendments thereto the defendant is liable to the

plaintiff in the sum of One Hundred Dollars ($100)

or in any other sum.

And for a FURTHER AND SEPARATE DE-
FENSE to said fifth cause of action, defendant al-

leges :
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I.

That on November 13, 1930, it hauled on its line

of railroad certain cars drawn bv Locomotive En-

gine No. 1198 from Sixth Street Yard to Mission

Bay Yard at San Francisco in the State of Cali-

fornia ; that the said movement was solely a switch-

ing movement between yards less than 3000 feet

apart and not upon, across or over any main line

tracks ; that said movement was done at slow speed,

to wit : a speed not in excess of five miles an hour

;

that said movements were made solely [18] for the

purpose of picking up and setting out cars at and

between the said yards ; that such movement was not

over a part of a highway of interstate commerce

and was not performed under conditions where it

was either necessary or practicable to have the

brakes on said cars, or any of them, used and op-

erated by the engineer of said locomotive engine.

WHEREFORE, the defendant prays that the

plaintiff take nothing by said action and that the

defendant be discharged, with its costs.

H. C. BOOTH,
A. G. GOODRICH,
Attorneys for Defendant. [19]

State of California,

City and County of San Francisco.—ss.

G. L. King, being first duly sworn, deposes and

says:

That he is an officer, to wit: Assistant Secretary,
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of Southern Pacific Company, the defendant in the

within entitled action, and makes this verification

for and on its behalf; that he has read the within

and foregoing answer, knows the contents thereof,

and the same is true of his own knowledge, except as

to those matters and things therein stated on in-

formation and belief, and as to those matters he

believes it to be true.

G. L. KING.

Subscribed and sworn to before me this 13th day

of March, 1931.

(Notarial Seal) FRANK HARVEY,
Notary Public in and for the City and

County of San Francisco, State of Cali-

fornia.

Service of the within Answer is admitted this

13th day of March, 1931.

GEO. J. HATFIELD,
Attorney for Plaintiff.

[Endorsed]: Filed Mar. 13, 1931. [20]

(Title of Court and Cause.)

STIPULATION WAIVING JURY TRIAL.

IT IS HEREBY STIPULATED by and between

the respective parties to the above-entitled action,

through their respective counsel, that trial by jury
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of the said action be and the same is hereby ex-

pressly waived.

Dated: June 16, 1931.

GEO. J. HATFIELD,
Geo. J. Hatfield,

United States Attorney,

(Attorney for Plaintiff)

A. G. GOODRICH,
(Attorney for Defendant)

[Endorsed] : Filed Jun. 17, 1931. [21]

(Title of Court and Cause.)

OPINION.
NORCROSS, District Judge:

This is an action under the Safety Appliance Acts,

45 U. S. C. A., Sec. 1 et seq. The complaint alleges

five causes of action based on five transfer move-

ments of cars made during September, 1930, be-

tween the Mission Bay unit and the Sixth Street

unit of defendant's yard in San Francisco. The

movements consisted of 10, 26, 20, 8 and 13 cars,

respectively, and in each instance the air brakes

were not under the control of the enginemen due

to the air hose being disconnected.

The Mission Bay unit and the Sixth Street unit

are within an area less than 4,000 feet square. The

two units are connected by a line of track paralleling

Seventh Street on the southwest side of defendant's

yard for a distance of [22] approximately 2500 feet,
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the total length of the line being approximately

4,000 feet between the terminal points where it con-

nects with the assemblage of switching and classifi-

cation tracks of the respective units.

The line in question does not directly connect with

the main line of defendant which parallels it along

Seventh Street. With the exception of six yard

switch connections along Seventh Street it does not

cross any other track of defendant or that of any

other railroad. Between the two units the track

crosses eight public streets at grade, the majority

of which are protected by crossing watchmen during

daylight hours. Upon none of the streets so crossed

are street car lines.

In none of the movements complained of were

any cars picked up or set out en route, and in

each instance the assemblages of cars moved as a

unit, the switching necessary to make up or break

up these transfer movements being done before the

transfer started on its journey or after arrival at

destination. These movements were wholly within

yard limits, and were made by yard engines and

yard crews and under the direction of the yard-

master. Two of the five movements were made by

the locomotives pushing the cars.

In so far as the question of hazard is an element

in cases of this character the evidence is without

conflict that because of the necessity of clow spood

in the movements in question the hazard would not

be reduced by utilizing the air brake appliancco, but

upon the contrary would be incrcaacd:
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The question of law presented is whether the

movements of cars as above described were train

movements within the meaning of the statute, or

mere switching movements.

In support of plaintiff's contention that these

were train movements the following cases are cited

:

United States [23] v. Erie R. R. Co., 237 U. S.

402; United States v. Chicago B. & Q. R. R. Co.,

237 U. S. 410; Louisville & Jeffersonville Bridge

Co. v. United States, 249 U. S. 534; United States

v. Northern Pacific Ry. Co., 254 U. S. 251; Great

Northern Ry. v. United States, 288 Fed. 190 ; Illinois

Cent. R. Co. v. United States, 14 Fed. (2d) 747;

Chicago, St. P., M. & O. Ry. Co. v. United States,

36 Fed. (2d) 670.

In the Erie case cited the "transfer trains' ' under

consideration moved from Jersey City and Wee-

hawken to Bergen, and vice versa. "They were

made up in yards like other trains and then pro-

ceeded to their destinations over main line tracks

used by other freight trains, both through and local.

They were not moving cars about in a yard or on

tracks set apart for switching operations, but were

engaged in main line transportation * * * over

switches leading to other tracks and across passen-

ger tracks whereon trains were frequently moving."

In the Chicago, Burlington & Quincy case there

was presented the question of movements of cars

at Kansas City between two freight yards "on oppo-
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site sides of the Missouri River, the distance between

their nearest points being about two miles. The

track connecting them is one by which passenger

and freight trains enter and leave the city, in other

words, a main-line track. For a distance of 3,000

feet it is upon a single track bridge spanning the

river, and off the bridge it intersects and passes

through the Union Depot tracks. Besides its use

by the defendant's trains, a considerable portion of

it is also the line by which the passenger trains and

some of the freight trains of the Rock Island and

Wabash railroads enter and leave the city."

In the Louisville & J. Bridge Co. case the cars

were [24] assembled in the yard of the Bridge Com-

pany "preparatory to their transfer westerly and

delivery into the Illinois Central yard. * * * the

cars entered upon a track of the Illinois Central

Railroad Company, used as a main line by both the

Big Four and the Chesapeake & Ohio companies.
* * * j>

•

In the Northern Pacific case the cars were moved

upon a line used by two independent companies

"for freight trains under air control and the pas-

senger trains of another company cross it."

In the Great Northern case the twenty-four cars

there involved "were pushed by an engine from this

point ("P" yard) to a point west of Lyndale Ave-

nue Bridge known as the 'Hay' yard north of the

main tracks. To reach this place they moved east

from the 'P' yard; crossed the east line main track
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to the west line main track, and proceeded east on

this track to the lead at the 'Hay' yard where the

cars were distributed to certain industries and

delivery tracks."

In the Illinois Central case the track in question in

addition to crossing certain streets at grade, crossed

"some switch tracks of the Chicago & St. Paul Rail-

road at Fourteenth Street, and the Missouri Pacific

tracks at California Street; also that a portion of

this track * * * was jointly used by defendant and

the former road."

The Chicago, St. Paul, M. & O. Ry. Co. case in-

volved the movement of sixteen cars as a unit by a

locomotive used for switching purposes from the

south part of its yards in Omaha north, a distance

of one and one-fourth miles to where the railroad's

freight trains were commonly made up. "Four city

streets used by the public were crossed, and two

tracks of other railroads, not used for main line

traffic, were crossed. The track over which the

movement was made was a [25] lead from the in-

terchange track, on which the cars were assembled,

to the north yard." During the movement in ques-

tion "one stop was made at a railroad crossing."

The Chicago, St. Paul, etc. Co. case last referred

to, upon the facts is more nearly like the case at bar

than any of the others cited. In that case, however,

there is the important distinction that two tracks

of other railroads were crossed and one stop re-

quired to be made before making such crossing.
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Commenting on the facts involved in the Erie

case the Supreme Court said:

"They were made up in yards like other

trains and then proceeded to their destination

over main line tracks used by i other freight

trains, both through and local. They were not

moving cars about in a yard or on tracks set

apart for switching operations,' * * V
In the case at bar the movements were within a

single yard between two units thereof and on a

track having no connection with any but switching

tracks. They were upon a track in fact set apart

for switching operations.

In the Louisville & J. Bridge Co. case the court

said:

"The work done with the cars, as described,

was not a sorting, or selecting, or classifying

of them, involving coupling and uncoupling,

and the movement of one or a few at a time for

short distances, but was a transfer of the

twenty-six cars as a unit from one terminal into

that of another company for delivery, without

uncoupling or switching out a single car, and it

can not, therefore, with propriety be called a

switching movement. >j

While in the case at bar the movement of cars

between the two units of the yard was a transfer of

the cars as a [26] unit, such transfer was not "from

one terminal into that of another company for de-

livery," and, also, did not involve "a main line

track movement."
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It is important to note that in the last mentioned

case the court further said:

"This is not only a train movement but it

would be difficult to imagine one in which the

control of the cars by train brakes would be

more necessary, in order to secure that safety

of employees, of passengers and of the public

which it is the purpose of the act to secure,
* * # ?*

In the Northern Pacific Co. case the Supreme

Court said:

"A moving locomotive with cars attached is

without the provisions of the act only when it

is not a train; as where 'the operation is that

of switching, classifying and assembling cars

within railroad yards for the. purpose of making
up trains'."

Prom this it does not necessarily follow that a

movement of cars as in the case at bar is a train

within the meaning of the statute where such move-

ment is on a line which has no other connections ex-

cept with switching tracks and which line in pur-

pose and reality is but an extension of such switch-

ing tracks.

In the Great Northern case the court said:

"The mere fact that the Railroad Company
designates a large stretch or tract as yard does

not make every operation therein a switching

operation. If so, the act could be avoided by

including large areas in the term yard."

The two portions of the yard designated units in

the case at bar present quite a different situation
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than is presented in the Great Northern case. The

question whether it be a train or a switching move-

ment must be determined by [27] the peculiar facts

of each case. If the entire movement is within a

designated yard that is a fact to be considered with

other pertinent facts. As said in the Illinois Cen-

tral case:

"The decisions turn upon the particular facts

of each case. All of them contain many varying

and conflicting factors, no one of which alone is

controiling.'

'

The opinion of the Supreme Court in the Chicago,

Burlington and Quincy case is illuminating. From
it we quote the following:

"The work in which they were engaged was
not shifting cars about in a yard or on isolated

tracks devoted to switching operations, but

moving traffic over a considerable stretch of

main-line track—one that was a busy thorough-

fare for interstate passengers and freight

traffic. Every condition suggested by the letter

and spirit of the air-brake provision was pres-

ent. And not only were these trains exposed to

the hazards which that provision was intended

to avoid or minimize, but unless their engineers

were able readily and quickly to check or con-

trol their movements they were a serious men-

ace to the safety of other trains which the statute

was equally designed to protect. * * * Neither

is it material that the men in charge were desig-

nated as yard or switching crews, for the con-

trolling test of the statute's application lies in

the essential nature of the work done rather
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than in the names applied to those engaged
in it."

As said by the Circuit Court of Appeals of

this Circuit in Hill v. Carter, 47 Fed. (2d) 869, 871:

"In considering * * * the extent that any de-

cision may be considered as controlling or an

authority upon a particular question presented

for determination in an instant case, it is well

always to have in view the [28] maxim never

better expressed than in the language of Chief

Justice Marshall in the celebrated case of

Cohens v. Virginia, 6 Wheat. 399, 5 L. Ed. 257

:

4

It is a maxim, not to be disregarded, that gen-

eral expressions, in every opinion, are to be

taken in connection with the case in which those

expressions are used. If they go beyond the

case, they may be respected, but ought not to

control the judgment in a subsequent suit, when
the very point is presented for decision.

***???

The conclusion reached upon the facts presented

in the case at bar is that "the essential nature" of

the movements in question was switching, and not

train movements.

Judgment for defendant.

FRANK H. NORCROSS,
District Judge.

[Endorsed] : Filed Nov. 27, 1931. [29]
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(Title of Court.)

AT A STATED TERM of the Southern Division

of the United States District Court for the North-

ern District of California, held at the Court Room
thereof, in the City and County of San Francisco,

on Friday, the 27th day of November, in the year

of our Lord one thousand nine hundred and thirty-

one.

PRESENT: the Honorable Harold Louderback,

District Judge.

United States of America,

vs. No. 18910

Southern Pacific Company

This case, having heretofore been tried before

and submitted to the Hon. Frank H. Norcross, now

being fully considered, it is Ordered that Judgment

be entered in favor of the defendant in accordance

with a memorandum opinion of the Hon. Frank H.

Norcross, this day filed. [30]

(Title of Court and Cause.)

STIPULATION.
IT IS HEREBY STIPULATED by and between

the parties hereto by their respective attorneys that

in the opinion rendered in the above entitled case

by Honorable Frank H. Norcross, filed November

27, 1931, in the office of the Clerk of said Court,

the following paragraph appeared:
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"In so far as the question of hazard is an

element in cases of this character the evidence

is without conflict that because of the necessity

of slow speed in the movements in question the

hazard would not be reduced by utilizing the

air brake appliances, but upon the contrary

would be increased."

IT IS FURTHER STIPULATED that on the

14th day of December, 1931, the Honorable Frank

H. Norcross, Judge of the above entitled Court, sent

the following letter to the Clerk of said Court

:

"Walter B. Maling, Esq., December 14th,

Clerk United States District Court, 1931

San Francisco, California.

Re: United States v.

Southern Pacific Co.

No. 18910-L.

Dear Mr. Maling:

Upon again reviewing the decision in the

above mentioned case filed by you on Novem-

ber 27th last I have decided to correct the same

by eliminating on [31] page 2 of the opinion

the following statement:

'In so far as the question of hazard is an ele-

ment in cases of this character the evidence is

without conflict that because of the necessity of

slow speed in the movements in question the

hazard would not be reduced by utilizing the

air brake appliances, but upon the contrary

would be increased.'

You are authorized to delete from the opin-

ion the foregoing paragraph, and this letter will
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be regarded as your authority for so doing.

With kindest regards,

Sincerely yours,

(Sgd) FRANK H. NORCROSS."

Dated this 29th day of December, 1931.

GEO. J. HATFIELD,
United States Attorney,

LUCAS E. KILKENNY,
Assistant U. S. Attorney,

Attorneys for Plaintiff.

HENLEY C. BOOTH,
A. G. GOODRICH,

Attorneys for Defendant.

[Endorsed] : Filed Dec. 29, 1931.

In the Southern Division of the United States

District Court for the Northern

District of California.

No. 18910-L.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

JUDGMENT.
This cause having come on regularly for trial

upon the 30th day of July, 1931, before the Court

sitting without a Jury, a trial by Jury having been
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waived by written stipulation filed : L. E. Kilkenny,

Assistant United States Attorney, appearing as at-

torney for plaintiff, and Henley C. Booth and A. G.

Goodrich, Esquires, appearing as attorneys for de-

fendant, and the trial having been proceeded with

on the 31st day of July, and oral and documentary

evidence having been introduced and closed, and

the cause having been submitted to the Court for

consideration and decision, and the Court after due

deliberation having rendered its decision and or-

dered that judgment be entered herein in favor of

defendant, together with costs:

Now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, it is considered by the

Court that plaintiff take nothing by this action, and

that defendant go hereof without day, and that said

defendant do have and recover of and from said

plaintiff, its costs herein expended taxed at $

Judgment entered this 27th day of November,

1931.

WALTER B. MALING,
Clerk. [33]

(Title of Court and Cause.)

STIPULATION AND ORDER EXTENDING
TIME WITHIN WHCH TO FILE

BILL OF EXCEPTIONS.
IT IS HEREBY STIPULATED by and between

the parties to the above entitled action that the
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plaintiff, The United States of America, may have

to and including the 2nd day of January, 1932,

within which to prepare, file and serve its proposed

bill of exceptions in the above entitled cause.

Dated: December 3, 1931.

A. G. GOODRICH,
Attorney for Defendant.

GEO. J. HATFIELD,
United States Attorney,

Attorney for Plaintiff.

It is so ordered:

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Dec. 3, 1931. [34]

(Title of Court and Cause.)

PLAINTIFF'S BILL OF EXCEPTIONS.
The above entitled cause came on for trial before

Honorable Frank H. Norcross, one of the judges of

the above named court, at the Federal Building in

San Francisco, California, on the 30th day of July,

1931.

There were present and appearing, Geo. J. Hat-

field, United States Attorney, and L. E. Kilkenny,

Assistant United States Attorney, on behalf of the

plaintiff; and Mr. H. C. Booth and Mr. A. G. Good-

rich, on behalf of the defendant.

The parties had theretofore, by written stipula-

tion duly filed, waived trial by jury, and had agreed
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to submit this cause to the Court.

Opening statements were made by Mr. Kilkenny

on behalf of the plaintiff, and by Mr. Booth on

behalf of the defendant.

Thereupon the following proceedings were had

:

Mr. KILKENNY. Will it be stipulated by coun-

sel that the Southern Pacific Company is a common
carrier ?

Mr. BOOTH. Yes.

Mr. KILKENNY. I have here a map that has

been prepared by the Southern Pacific Company.

Will it be stipulated that this may be introduced in

evidence at the present time as being a true repre-

sentation of the location of the tracks [35] over

which the movements alleged in the complaint were

made on the dates specified, and of the location of

the various streets crossed, of the relative location

of the yards between which the movements were

made?

Mr. BOOTH. We will so stipulate, except that

we do not stipulate that the movements were made

between yards. They were made between a number

of tracks shown on the map, in the neighborhood

of Sixth Street, and between Townsend and Berry

Streets, in San Francisco, and a number of tracks

which the evidence will afterwards show are used

for classifying cars, and which are commonly re-

ferred to as Mission Bay. It is our contention in

this case that they were all a part of the San Fran-

cisco yard, and that it was not an inter yard move-

ment.
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Mr. KILKENNY. The stipulation, with that

qualification will be satisfactory. "We offer this

map in evidence at this time.

Mr. BOOTH. And it may be more convenient

for the Court to have a duplicate copy to examine

on the bench. I have another one here, and with

the permission of your Honor I will hand it up.

(The map was here marked "Plaintiff's

Exhibit 1.")

Mr. KILKENNY. Will it be stipulated by coun-

sel that the movements alleged in the complaint were

made over the line that is represented in green color

on the map ; is that correct ?

Mr. BOOTH. That is correct.

FRANK F. ENGLES was thereupon called as a

witness for plaintiff, who, being first duly sworn,

testified as follows:

I am an inspector for the Interstate Commerce

Commission ; have been such since October, 1914, con-

tinuously up to the present time. My duties are to

inspect safety appliances on railroad [36] equipment

;

to investigate accidents; to observe the violation of

laws in the movement of equipment, as I did in this

case. My duties were the same on November 10, 11

and 12, 1930.

Prior to entering the Government service I had
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25 years' railroad experience, about 3 years as a

brakeman, and about 22 years as a conductor and

yardmaster ; as a yardmaster about 9 years.

In course of my duty as inspector of safety appli-

ances I made inspections in the yard of the Southern

Pacific Company in San Francisco on November 10,

11 and 12, 1930. Inspector Hamilton was with me at

these times.

On November 10, 1930, I observed a movement of

cars of the Southern Pacific Company on tracks here

in San Francisco ; this was a movement at 10 :05 A. M.

by engine 1198 from the Mission Bay Yard to the

Sixth Street yard.

Mr. BOOTH. Now, if the Court please, I don't

want to interrupt the testimony of the witness, but

we object to the witness characterizing these yards

as yards, or these assemblies of tracks as yards, un-

less he knows they are yards.

Mr. KILKENNY. We will bring out what he

means by that expression.

Mr. BOOTH. All right.

(Witness continuing) :

By the term " Mission Bay Yard", I mean Mis-

sion Bay Yard as I understand it in my regular

inspection work. I have made inspections there in

this yard, in company with railroad officials of the

car department, and they have designated to me

this yard as Mission Bay Yard. It is located be-

tween the Sixteenth Street yard, or Sixteenth Street
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viaduct, and I would call it the River Slip—a num-

ber of spur tracks that extend northward from Six-

teenth Street, if I am correct in my directions. Re-

ferring to Plaintiff's Exhibit No. 1, what I mean by

Mission Bay Yard is (indicating) this section of

tracks that extend from Sixteenth Street in a gen-

eral northerly direction; that is what was desig-

nated to me in my regular inspection work as the

Mission Bay Yard, a strip or number of tracks that

parallel Third Street. This strip of tracks is prob-

ably 500 or 600 feet wide or more; generally they

run in a northerly and southeasterly direction ; that

is what I refer to as Mission Bay Yard.

(Thereupon, the part referred to as Mission

Bay Yard was indicated by counsel by the let-

ter "A"). [37]

Referring to this Exhibit, what I mean by the

Sixth Street yard, are these tracks (indicating)

extending in a northeasterly direction from Sixth

Street, between Townsend and Berry Streets, ex-

tending clear up to Third Street.

(Thereupon, the part last referred to by the

witness was indicated by counsel by the letter

"B".)

At the time these movements I have spoken of

were made, the tracks indicated by the letter "A"
were used for the purpose of assembling cars into

trains, and transfers, etc., and for the purpose of

assembling cars, I presume, for loading at different

industries. It is called the make-up and break-up
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yard. When I say industries, I refer to some ware-

houses along Third Street. Down at the channel,

marked " Channel" on this Exhibit, they frequently

load bananas from boats onto refrigerator cars. The

channel is a strip of water that runs in a north-

easterly and southwesterly direction; boats come in

there.

After the arrival of the train movement at the

point indicated by the letter "B", the train was

broken up and placed at different points. Some of

the cars were placed in what is known as the freight

sheds—outbound and incoming freight sheds ; others

were placed at various tracks in that vicinity after

arrival at Sixth Street.

The first movement, which was made on Nov. 10,

1930, consisted of a continuous line of cars hauled

by the locomotive ; this movement originated in the

area marked "A"; while T don't know that I can

indicate the exact location, it was somewhere north

of the Sixteenth Street viaduct ; I would say it be-

gan about 300 feet north of Sixteenth, and about 400

or 500 feet west of Third Street, as near as I can

judge from this Exhibit. It moved over the tracks

indicated by green colors; the tracks indicated by

red colors are the main tracks over which passenger

trains are moved in a southerly direction toward

Los Angeles; no freight trains move over that line,

so far as I have seen. During this movement over

the green line, no cars were set out or picked up.
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This Exhibit shows a number of streets ; Barstow,

Baggett, Hubbell, Irwin and Hooper Streets; they

cross at grade the tracks indicated by green and red

colors; I think five or six crossings were protected

by flagmen. These were all where streets crossed. [38]

The movement on November 10th consisted of

locomotive 1198 and 10 cars; the air brakes on

these 10 cars were not under the control of the engi-

neer; the air hose between the locomotive and head

car in the train next to the locomotive was not

coupled together; each of the 10 cars was equipped

with air brakes; the locomotive was equipped with

appliances for operating the air brakes on the cars.

I rode that train during that movement; after

this assembly of cars entered the section marked

"B", it stopped, with the engine being then at

Sixth Street, after which the assembly or line of

cars were broken up, and the cars were placed on

different tracks, different cars on different tracks.

I estimated this movement at approximately a mile

;

that was my judgment.

As to the movement on November 11, 1930, that

began at 1 :50 P. M. That was from the Sixth Street

yard to the Mission Bay Yard, the reverse of the

other movement. It consisted of locomotive 1159

and 26 cars. I also rode that movement; no cars

were picked up or set out during the movement. All

the 26 cars were equipped with air brakes and

the locomotive was equipped with contrivances for

operating the air brakes on these cars; but the
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engineer could not operate the air brakes on the

cars, because the air hose was not coupled between

the locomotive and head car in the train. The dis-

tance over which this movement was made was ap-

proximately a mile ; it crossed the same street cross-

ings as the other movement, except in the opposite

direction; I would judge that the traffic conditions

were about the same ; some of those streets are not

used frequently by traffic ; there is one street, which

I think is called Sixteenth Street, that seems to be a

through street that leads down to the Bay, and that

is pretty well occupied by traffic; this traffic is

mostly trucks; some pleasure cars. These move-

ments crossed Sixteenth Street. There is a via-

duct over the tracks at Sixteenth Street, and there

is also a highway that leads under the viaduct;

vehicles can either cross the railroad tracks at grade

or over the viaduct. After this movement entered

Mission Bay Yard, we did not watch it any fur-

ther.

I also observed movement of cars in that same

area on November 12, 1930; it took place at 3:00

P. M. and consisted of engine 1198 and 20 cars;

it moved from the Sixth Street yard to the Mission

Bay Yard, the same direction as the movement on

the 11th. All cars were equipped with air brakes

and the locomotive with equipment for operating

air brakes ; the air hose was not coupled between the

locomotive and head car, so that the air brakes on

the cars could not be operated. In this case, the



Southern Pacific Company 45

(Testimony of Prank F. Engles)

train was pushed ahead of the locomotive. We did

not watch this train afer it arrived in the Mission

Bay Yard, and I do not know where the cars [39]

were broken up, but it was after the line of cars

had crossed Sixteenth Street. I also rode this

train during the course of that movement.

I also saw a movement of cars on November 13

;

it consisted of locomotive 1202 and 8 cars ; it began

at 10:10 A. M. and was from Mission Bay Yard to

the Sixth Street Yard; it was from approximately

the region of the crossing of Sixteenth Street at

the viaduct to the neighborhood of Sixth Street, in

the region marked "B" in Exhibit No. 1. During

the course of this movement no cars were picked up

or set out. All the cars were equipped with air

brakes, but they could not be operated by the engi-

neer because the air hose was not coupled between

the locomotive and the head car. I rode this move-

ment the whole way; it was broken up in the area

marked "B", after the cars had reached Sixth

Street.

I also observed another movement that day, con-

sisting of locomotive 1198 and 13 cars, from the

Sixth Street Yard to Mission Bay Yard, beginning

at 2 :16 P. M., which I also rode. No cars were set

out or picked up. All cars were equipped with air

brakes, but they could not be operated as the air

hose was not coupled between the locomotive and

the head car. This line of cars was pushed ahead

of the locomotive.
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From a casual observation, I did not notice much

difference in the traffic; it was about the same

on all occasions.

I did not notice any difference in the number of

flagmen that were stationed at the crossings on any

of these occasions. I believe those are stations that

have men at them, at these crossings during certain

hours of the day. I do not know positively when

they were on duty, but I would say from 8 :00 A. M.

to 6:00 P. M. There is a sign on each flagman's

cabin that indicates the hours that he is on duty

and the hours that he is not there. It is my recol-

lection that they were wherever it was indicated

they should be on duty between those hours.

The various movements, I believe, crossed eight

streets at grade. In the case of the movement from

the area indicated by "B" they would also cross

Sixth Street, making 9 crossings. On each occasion

when the movement was going toward Mission Bay

it started across Sixth Street; and when the move-

ments were made in the reverse direction, they

stopped short of Sixth Street.

On each of the occasions the length of the move-

ment was approximately the same. [40]

CROSS-EXAMINATION.
As to the speed of these movements, I made a

note of the time they departed and the time they

arrived. The movement on the 11th left Sixth

Street at 1 :50 P. M. ; arrived at Mission Bay Yard
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at 2 :10 P. M. ; an interval of 20 minutes that would

be at the rate of three miles an hour; they did not

consume all of that time in making the movement;

they may have been stopped en route. The engi-

neers would stop these movements with the loco-

motive and tender brakes. Whether or not it would

be a difficult matter to stop a train at a speed of five

or six miles an hour on a level track with those

brakes would depend on circumstances. I would

say that these transfers were operated between five

and ten miles an hour. I would not say exactly

five miles an hour; they may have exceeded that,

or they may not, in some instances.

The type of the locomotives used is what is classi-

fied as a switch engine; this is an engine that is

customarily used by the Southern Pacific and other

railroads in handling cars for the making up and

breaking up of trains, called the classification of

cars, and the spotting of cars at industry locations,

and the taking away of cars from industries. They

are equipped a little differently from the so-called

road engine which is sent out with a freight or

passenger train after that train has been made up

;

the constructions may be a little different; they

are not entirely used as road engines. Still, I have

seen a great many road engines used in switching

service, engines that were really road engines.

When these engines were used in switching service,

they were generally equipped as a switch engine,

with safety appliance standards.
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Referring to the red line in Plaintiff's Exhibit

No. 1, which I spoke of as main line tracks, these

tracks proceed to the south through Tunnel No. 1,

shown on this map, and then on through Tunnel No.

2, and so on, to a location on the railroad line known

as the Bay Shore. I don't know it to be the general

practice of the Southern Pacific to make up and

break up trains at Bay Shore, which is about four

miles to the south of Tunnel No. 1.

Q. Do you recall seeing any freight trains fully

made up and drawn by a road engine entering the

area or district marked on Plaintiff's 1 with the

letter "B"?
A. Yes, I have.

Q. On what occasion?

A. On these particular occasions that I have

testified to here.

Q. Then you call those freight trains?

A. They are freight trains in the sense of the

law, I believe. [41]

Q. That will be a matter for argument here, I

think. When I speak of a freight train in this

series of questions, I mean a train that is coming

into San Francisco with loaded or empty cars, and

with a road engine and a caboose, and all the usual

equipment of a road freight train.

A. I don't believe I could qualify on that, be-

cause I am not there at all times.

I have no record of how many of these ten cars

in the first transfer were loaded or empty. As to
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all the movements, I believe there were mixed loads

;

I don't know as to how many loads or empties there

were.

As to the movements going toward Mission Bay,

as I recall it, the cars extended back on Sixth Street

toward Third; they were made up in that location;

the engine was coupled on the west end, with the

exception of the two movements that were shoved

ahead of the engine. As to the movements from

the Mission Bay district, I did not notice whether in

any of those cases the switch engine, which was

ahead of the cars, was entirely out of the area

marked "A" and on the green line, while some of the

cars were back on the area marked "A". I be-

lieve we observed the engines as they came out of

the Mission Bay Yard at about the viaduct at Six-

teenth Street on those movements. I believe the

viaduct at the south end of area "A" is approxi-

mately correctly shown by a cross on Plaintiff's Ex-

hibit No. 1. As far as I know this viaduct, on

each of the occasions to which I have testified, was

available for the use of trucks and other vehicles

which desired to pass over the railroad tracks with-

out being subjected to the hazard of a collision with

any train.

None of these movements had cabooses on them.

"Markers", as railroads use that expression, con-

sist of lanterns by night and flags by day to indi-

cate the rear of the train.
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Mr. BOOTH. Did any of these transfers carry

markers, either lanterns or flags?

Mr. KILKENNY. We object to that, your Hon-

or, as immaterial, irrelevant, and incompetent.

The COURT. The objection is overruled.

Mr. KILKENNY. We note an exception.

The COURT. The legal effect of it, if any, can

be discussed in argument.

(Witness continuing) :

None of them carried markers. In my official ca-

pacity as inspector, I have credentials which I can

display to railroad officials and employees; these

are issued by the Bureau of Safety of the Inter-

state Commerce Commission. I presume if we

[42] desired to that we would have no difficulty

in ascertaining whether a given train or a given

transfer of cars was moving on a time table. I

made no inquiry to ascertain that fact, so I can

not say whether they were time table movements. I

do not know whether any of the movements were

made on train dispatcher's orders. Without refer-

ring to certain records, I believe the 10th was the

first day, as near as I can remember, that I was in

and about the premises to which I have testified;

the movements occurred on the 10th, 11th, 12th and

13th of November, 1930. I rode each of the trains.

Mr. Hamilton was with me. At times we inspec-

tors travel in pairs. Neither of us, to my knowl-

edge, requested any Southern Pacific official, or

subordinate official or employee to accompany us
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on these movements. I could not say whether or

not any of the cars that moved into the area marked

"A" to which I have testified, were transferred to

industries, or to other railroads, or to water car-

riers. As to cars I have testified that moved into

the area marked "B" on Plaintiff's Exhibit No. 1,

I saw some placed at the freight house in that area,

but cannot testify as to the particular cars. This

freight house is the sheds on Berry Street, shown

on Plaintiff's Exhibit No. 1, lying just northwest

of the channel ; they run parallel with the channel

in the area marked "B'\ I could not say whether

the cars I saw placed or spotted at these sheds were

loaded or unloaded.

REDIRECT EXAMINATION.
As to the air brake equipment on a switch engine

and a road engine, there may be some difference on

some engines, and it may be alike on others.

AUSTIN D. HAMILTON was thereupon called

as a witness for plaintiff, who, being first duly

sworn, testified as follows:

I am an Inspector for the Bureau of Safety, In-

terstate Commerce Commission; have been so en-

gaged since September 30, 1914. I was so engaged

on the 10th, 11th, 12th and 13th of November, 1930.

I have had about twenty-five years in train service
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as brakeman, conductor, and yardman. I was with

Mr. Engles when he made the inspections he testified

to. I heard all his testimony about the movement of

cars on the Southern Pacific tracks over the line

shown in green on Plaintiff's Exhibit No. 1, between

the areas marked "A" and "B". I was there on all

those occasions ; I also rode the movements that he

testified, and with him.

(It was thereupon stipulated by counsel that

the witnesses direct and cross-examination

would be the same as Mr. Engles.) [43]

Mr. KILKENNY. That is the Government's

case, your Honor.

LOUIS P. HOPKINS, was thereupon called as

witness for the defendant, who, being first duly

sworn, testified as follows:

I am employed by the Southern Pacific Company

as trainmaster; have been so employed for thirteen

years at Oarlin, Nevada, Watsonville, California,

and San Francisco, California; have been continu-

ously employed in San Francisco for three years.

From November 10th to 13th, inclusive, 1930, I

was employed at and familiar with the San Fran-

cisco yards as trainmaster. I am also familiar

with the track layouts and operations of the por-

tion of that yard shown on Plaintiff's Exhibit No.

1. The red line represents the main track operating

between San Francisco and the direction of Los
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Angeles, a double track of railroad. Plaintiff's

Exhibit No. 1 does not show all of the San Fran-

cisco yard. That yard extends south from Tunnel

No. 1 to San Bruno, including the San Bruno sta-

tion, and what is known as the old main track via

Valencia Street, which includes sidings, at Burnell,

Ocean View, Colma, and other spur tracks in that

territory, including an area or district known as

Bay Shore; that was also the case November 10 to

13, 1930. With the exception of the banana train

on Friday night, the usual and ordinary practice

of the Southern Pacific Company is to make up

and break up freight trains carrying freight south-

bound from San Francisco, or northbound into San

Francisco, at Bay Shore. The banana train is made

up in the Mission Bay unit and leaves from that

unit. This was also the practice in November, 1930,

and prior thereto. There is one general yardmaster,

Mr. J. G. Selden, who had at that time, and still has,

jurisdiction over the San Francisco yard. He has

yardmasters and assistant yardmasters in the vari-

ous units of yards.

The distance from Tunnel No. 1 to Bay Shore,

where these trains are made up and broken up is

4.1 miles. Neither before November, 1930, nor then,

nor since then, have road freight trains come into

San Francisco as road freight trains. As to how the

freight trains which go to make up these road

freight trains are taken out of San Francisco toward

Bay Shore, and taken from Bay Shore into San
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Francisco: they are moved in by what is termed a

yard drag, a drag service between the two units of

the yard ; that extends to Mission Bay, Sixth Street,

the Belt Line Transfer, the Sixteenth Street indus-

trial territory, and other industrial territory

around the [44] San Francisco terminal. Refer-

ring to Plaintiff's Exhibit No. 1, the Belt Line

transfer starts at Second Street and runs toward

the Ferry Building. It is shown down here oppo-

site Block 264 and down through that way. It is

directly to the south, you might say, of Block 264.

The tracks are parallel; the short tracks are spurs.

Block 264 is just west of Pier No. 30 ; it runs from

there in a westerly direction up to the point that

would be approximately opposite Pier 40.

These drags, as they come into the portion of

the San Francisco yard north of Tunnel No. 1, and

as they go out through Tunnel No. 1, are coupled

with air ; they use the main track entirely from San

Francisco Tunnel No. 1 to Bay Shore. These drags

enter and leave the main track at the area shown as

"A", approximately just west of where Barstow

Street is shown; you will notice there is a connec-

tion there that goes right through and goes into

the main track, indicated by a black line; that is the

connection from what we call the switching drill

into the main track; they enter and leave the main

track through that point.

We were not able to identify the drags that these

gentlemen referred to in the complaint, for the rea-
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son that no time was shown, but these engines that

they enumerate there are operated in that territory,

handling similar service, as they have called atten-

tion to. We have drags coming from the Bay Shore

that go into "A"; we also have drags that go into

"B". I might say that there are three drill tracks

paralleling this main track. The track that the

so-called Bay Shore drag uses is not the same as

this switching drag was operated on that the com-

plaint refers to. What I mean by a drill track, is a

track that is used for switching purposes, drilling

back and forth, and from which spur tracks and

industries are taken off; that is to be distinguished

from the main line track; that is an inside track

that is independent of the main line track entirely,

and on which no movements of main line travel are

made. The track shown in green in Exhibit No. 1

is the connection between the area marked "A" and

the area marked "B"; that was also true in Novem-

ber, 1930, and also before and since then; it was

not used as a main line track in whole or in part

;

it is entirely separate and distinct from the main

line track. The green track is what I refer to as

the drill track. The lines shown on Exhibit No. 1

that connect with the green track and northeast of

it, through blocks 130, 132, 134, etc., are industry

tracks; they are strictly industrial tracks, spurs,

for the purpose of serving industries with cars and

taking cars away after they are loaded ; they are in

no sense main line tracks. Except for the banana
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train, none are made up in the area shown on this

map. [45]

I am familiar with the engines testified to by

the witness Engles; they are what we call the S. W.
switch type ; they are engines without a pony truck

;

they are entirely equipped for switching purposes;

they are not used for any other purpose. The

handling of drags or cars over the line marked

green in Plaintiff's Exhibit No. 1 are not schedule

time table movements ; they are not made under the

direction of a train dispatcher; these movements

are made under directions originating with the

general yardmaster, being directly handled by yard-

masters, under his direction ; the yardmaster in this

case would be what wye call a desk yardmaster who

sits at Fourth and King Streets—Fourth and

Berry.

Transfers or drags of cars during the period

testified to by the two inspectors are not handled by

road crews, that is, engineers, brakemen, firemen,

and conductors that regularly run on road freight

trains ; they are yard crews. In the case of engine

1198, the engineer in that case is restricted to yard

service; we have quite a few of the same cases in

the terminal.

As to the use of the west end of this green line

for switching purposes, that is, the end nearest

Sixth Street, that is a territory that serves the

freight sheds; in addition to that, it serves indus-

tries that reach down as far as Third and Berry
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Streets, Third and Channel, which can be identified

as the Southern Pacific Terminal Building. In the

territory between that and Sixth Street, there are

several spurs serving lumber yards, rock bunkers,

and sundry industries in the territory. This green

line is used by engines in switching for the sheds,

and in making what we would call a double freight

movement, doubling from one track to another. On
drags of thirty cars, the engine would be approxi-

mately half of the distance on the straight green line

between "B" and "A". That would be about be-

tween Irwin and Hubbell. In the reverse direction,

an engine switching or doubling a long drag in the

part marked as "A", if it were possible for the two

of them to be working on that lead at the same time,

the engines would almost come together on the green

line ; it is a single track lead there. There are three

tracks in there; the No. 2 lead is next to the main

track; the No. 3 lead is the lead that is used to

Mission Bay; No. 4 is a drill lead off which these

spurs lead that you asked me about a few minutes

ago; that is only used as an emergency lead; this

is a single track lead in the movements that are re-

ferred to. In November, 1930, prior thereto and

since, the green line tracks have customarily been

used in these switching operations that I have

been describing; for a period of years there has

been no change in the movements there.

When I speak of doubling over, I mean by that, tak-

ing a drag of twenty cars, that ten cars might [46]
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be on one track and ten on another in the area

marked "B"; in other words, the engine has to

pull maybe ten cars off one track and pull them

out a sufficient distance to get over the switch and

throw the switch, and then back up on the others

to complete the drag. The approximate length of

a drag of ten cars would be 440 feet for the ten

cars, and about 70 feet for the engine, which would

make about 510 feet.

I heard Mr. Engles' testimony about how these

transfers could be handled with braking power, if

there were no air brakes coupled up. I do not

agree with that testimony. The crew are required

by rule to be distributed over the tops of these cars

to manually control them by hand brake, if neces-

sary. Ordinarily, the brakes on the engine could

handle a drag such as has been described here, run-

ning from eight to twenty-six cars, at the speed at

which they were operated. The best proof that

they could be handled is that they have been handled

that way, to my knowledge, for twenty-five years,

without accident.

As to the form of crossing watchman protection

at the main streets, beginning at Sixth Street:

At Sixth Street, ordinarily, the engine, in starting

from that territory would be south of Sixth Street

proper ; after leaving Sixth Street the first crossing

that is made from between the freight sheds is

Berry Street ; at this point there is a crossing watch-
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man between seven A. M. and six P. M. The next

open street is Hooper Street; there is no protec-

tion at that crossing. The travel on Hooper Street

is negligible ; the same applies to Irwin, Hubbell and

Daggett ; the company maintains crossing watchmen

at Irwin and Hubbell Streets, but not at Daggett.

Barstow comes into Sixteenth Street and is not

across the tracks. There is a flagman for twenty-

four-hour periods at Sixteenth Street. Continuing

around, you again cross Sixteenth Street at the

mouth of Mission Bay, where there is a twenty-

four-hour watchman service.

As to the character of the travel on Irwin, Hub-

bell, and Daggett Streets, as shown on Plaintiff's

Exhibit No. 1 ; In the morning, probably from seven

to nine, there will be a few truck movements reach-

ing industries that are in the territory served by the

spur tracks shown on this map. Again, there will

be infrequent movement over these tracks through-

out the day.

The viaduct over Sixteenth Street is shown with

approximate correctness on Plaintiff's Exhibit No.

1. That viaduct was built through a franchise

arrangement; am not sure of the year, but I think

it was around 1914. It wras [47] made to direct the

traffic away from the grade crossing on Sixteenth

Street, which is continuously blocked by our en-

gines in switching Mission Bay ; we block Sixteenth

Street as much as thirty minutes to an hour at a
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time. That is the street with the greatest volume of

traffic in that neighborhood. Berry Street in the

early morning is a heavy traveled street and is busy.

There is nothing to prevent the driver of trucks

or other vehicles from using this viaduct when the

crossing is blocked, or if they fear they might col-

lide with or be collided by some locomotive or string

of cars. The reason they do not use it is that the

grade is pretty stiff on the approach ; also trucks use

it, also pleasure automobiles. The ones that do not

want to use it just have to wait until the crossing

is unblocked.

The area of tracks used by the railroad and

marked UA", is for assembling cars from industrial

sections, transfers, and from boats arriving in Mis-

sion Bay slip into drags, where they are taken to

Bay Shore and segregated for train movement.

There are three different units in that system of

tracks in the area marked "A". There is what we

call the Elliott yard, there is the hay yard, and there

is the Mission Bay unit. These units are all in the

Mission Bay area. There are also industrial tracks

in the district down in the vicinity of the channel.

In addition to that, there is a system of team tracks

in what is known as the hay yard. That is all

reached from this point here—that is an extension

of the green line. These tracks are also used for

preparing cars for special commodities, such as for

sugar. They are also used for cars to be transferred
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to the Atchison, Topeka & Santa Fe Railroad; the

segregation is made at that point. The extension

of the Santa Fe tracks, where their switching is

done, is shown on the map, just west of Piers 48

and 50; it goes on down. Their particular yard

is in China Basin. All cars received from the

Santa Fe, and also from the Western Pacific, and

also from Southern Pacific boats, through the

point shown as S. P. Ferry Slip, are segregated

into drags in this Mission Bay area, and hauled in

solid drags to the Belt Line transfer. That includes

cars that arrive through those agencies that are

delivered all the way from Townsend Street to Fort

Mason. Fort Mason is not shown on this map;

it is north of the portion shown as Union Ferry

Station.

Passenger trains coming in and going out of San

Francisco from the Third and Townsend Street sta-

tion use the red line main track entirely. The pas-

senger yard extends from Seventh Street to Third,

and are an entirely separate set of tracks from

those cited in the complaint; we do not use that

for freight purposes. The only [48] freight move-

ment that is made over there is that a drag that is

coming in from either Mission Bay unit or the Bay
Shore unit going to Sixteenth Street territory pulls

down through the interlocking plant and backs out

Townsend Street.

The traffic at night is practically nothing. It is

very, very infrequent on all of them, including Six-
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teenth Street; that is, Sixteenth Street after nine

o'clock at night, and on Berry Street after six

o'clock at night.

As to the physical condition of these grade street

crossings and the ability of drivers and pedestrians

to see an approaching train on the green line, they

are wide open crossings; there is no obstruction

of the view.

The railroad term " classification" as applied to

freight cars, is that portion of the yard that is used

for segregating cars to units, for different train

movements, for delivery to other carriers, and with

(boat connections, and rail connections. I would

say that it would be very proper to call the area

marked "A" a classification unit or area.

Now, as to the area marked "B", that is used for

other purposes. The territory in "B" is more of a

freight shed territory, and other industries, of

course, that are reached in that territory, as well as

the tracks that are known as 47 and 48, which are

used as an assembly track ; in other words, cars in

this territory, as they are taken out, are thrown over

there, and as they assemble into a suitable drag they

are taken to Mission Bay for movement and connec-

tions, or to Bay Shore for train movement. Taking

la typical case for illustration: Suppose a drag of

twenty cars comes from Bay Shore and goes

through Tunnel No. 2 and Tunnel No. 1, and leaves

the main line track just south of Barstow Street; it

does not touch the green line track coming from
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Bay Shore; then supposing, in that drag of twenty

cars, we have some of them that are to be taken

across San Francisco Bay by the car ferry, and

some of them that are going to the Santa Fe, and

some of them that are going to these sheds E. F.,

and G, shown in the area marked "B", that drag of

twenty cars would be segregated in the area marked

"A" and the cars that went to the Santa Fe would

be transferred to it, and those that were to go up to

the area marked UB" would be taken to it over the

green line. Now, taking a typical drag of cars mov-

ing from "B" to, "A" over the green line; they

might consist of several different classes of cars,

some to go across the bay on the car ferry, some to

be transferred to the Santa Fe, and some to the

Western Pacific, and some to the Belt Line. The

reason for taking them there, is that that is the seg-

regating point for San Francisco cars; it [49]

would not be possible to do the segregating at the

area marked "B".

This green line does not cross any street car

tracks, nor any main line railroad tracks of this or

any other railroad.

As to the necessity or convenience to go upon any

main line track in going from "A" to "B", or from

"B" to "A", there is no point that you can go from

this drill track to the main track, except through

the connection which is in the vicinity of Sixteenth

Street ; it is shown in a black line, just about east of

Block 32. There is no connection between King
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Street and Sixteenth Street, between this drill or

any of the drills and the main tracks. By "this

drill," I refer to the green line as shown on Plain-

tiff's Exhibit No. 1, for the reason that there is an-

other drill track between this green line, that is

shown in the black line on this Exhibit and the red

line which is the track that is used by Bay Shore

drags going direct from Sixth Street to Bay Shore.

Mr. BOOTH. I am not sure whether you testi-

fied to this, but I will ask you again whether the

drags that moved to or from either "A" or "B",

from or to Bay Shore, are handled with the air

coupled up?

Mr. KILKENNY. That is objected to as imma-

terial, irrelevant, and incompetent.

The COURT. The objection is overruled.

Mr. KILKENNY. Exception.

(Witness continuing)

The air is coupled on all drags between all units

of the San Francisco yard and Bay Shore ; they use

the main line from a point near Sixteenth Street to

Bay Shore; there is a filled-in trestle across the

channel.

"When Mr. Engles was counting the grade cross-

ings, he referred to the grade crossing at Sixth

Street ; that is a grade crossing in the area marked

"B". Fifth Street is a closed street.

Mr. BOOTH. Would the coupling up of air be-

tween the switching engines and the drags of cars

on this green line result in a substantial additional
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annual operating cost, as well as delay in opera-

tions? [50]

Mr. KILKENNY. That is objected to as imma-

terial, irrelevant, and incompetent. It has no bear-

ing on the issues in this case.

The COURT. I am inclined to think the objec-

tion is good. I will permit the question to be an-

swered, however. It may be discussed later.

Mr. KILKENNY. Exception.

Mr. BOOTH. I will say frankly that it has been

held by the Circuit Courts of Appeal that the ques-

tion of cost in safety matters is not a defense. I am
asking the question more for the purpose of show-

ing that we are not doing what we have been doing

arbitrarily, and without any sound operating rea-

son. It might be said to be a question of avoidance,

looking at it in one way.

Mr. KILKENNY. I think counsel has confessed

that the objection is good.

Mr. BOOTH. I think the admission would be

harmless.

The COURT. That was my impression. It

would not be a defense. We might as well not take

the time to go into it. I will sustain the objection.

Mr. BOOTH. We note an exception. Will you

state from your experience as an operating man,

and your observation of the operation here com-

plained of, whether the handling of drags of cars,

as you have described them, on the green line with-

out coupling air, and as described by the two wit-
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nesses for the plaintiff, is a safe or unsafe opera-

tion?

Mr. KILKENNY. We object to that as imma-
terial, irrelevant and incompetent, and no bearing

on the issues here. Any safety contrivance that

they may have that is not specified in the law would

have no bearing on the case.

The COURT. At this time the objection will be

overruled.

Mr. KILKENNY. Exception. [51]

(Witness continuing)

I would consider moving at the slow speed that

we have to move in this territory between the two

units, that the measure of safety would be greater

without air through the cars than it would be with

air. This is for the reason that an emergency stop

made at slow speed is more hazardous than a stop

that is made by operation of the engine brakes

alone, the reason being that the serial operation of

brakes through a line of cars starts from the head

car, and an emergency application does not give air

a chance to equalize. The result is you are making

a mountain on the head end, and the other cars come

in against it and there are serious results through-

out the cars, as well as on the rear end.

Mr. BOOTH. There are no cabooses on these

drags of cars, are there, in which the crew rides ?

WITNESS. No.

Mr. BOOTH. Where does the crew ride?

WITNESS. On top.
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Mr. KILKENNY. If your Honor please, I want

to move to strike out all of the answer of the witness

to the previous question with regard to the compar-

ative safety of different appliances upon the ground

that it is immaterial, irrelevant, and incompetent.

It has been held time and again by the Courts—by
the Supreme Court—that any safety precautions

that may be taken which are not prescribed by the

law would not be a defense. It is entirely up to

Congress to prescribe what shall be used.

The COUBT. We will not take the time to argue

that now. We will take that up later.

(Thereupon, an adjournment was taken until

Friday, July 31, 1931, at 9:30 A. M.)

(Witness continuing on July 31, 1931, 9:30 A. M.)

The length of the San Francisco yard from the

Southern Pacific passenger station shown on Plain-

tiff's Exhibit No. 1 is 11.2 miles; this includes cer-

tain portions of the track lay-out at San Bruno. [52]

I want to make a correction in my testimony

yesterday. My attention wTas called to the fact that

I stated there was a crossing flagman at Hubbell and

not at Hooper. It should have been reversed; it

should be at Hooper and not at Hubbell.

Referring to the move of drags of cars to and

from Bay Shore when air was used: We have in

that service two types of engines, one known as a

consolidation type or a road engine that has been

converted to a switch engine by removing the pilots
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and applying foot boards; in that type of locomo-

tive the speed on the main track is thirty-five miles

an hour. On the switch type it is twenty miles an

hour. Twenty miles an hour on the main track is

the company's limitations on the speed of these

switch engines. Where the engine is pulling a move

on the green line shown on Plaintiff's Exhibit No. 1

over this drill track, the speed will average between

six and eight miles an hour; when the engine is

shoving the cars ahead of it the speed will average

between four and five miles an hour. The drags

that are moved on the main line to and from Bay

Shore will average two or three times as many cars

as drags on the drill track.

CROSS-EXAMINATION.
Referring to Plaintiff's Exhibit No. 1, the track

that is shown in green color is the one I have desig-

nated as a drill track. It is a fact that all of the

movements of cars from the area that is marked

"A" to and from the area marked "B" are made

over the green track, but that track is also used as

a switching lead to both "A" and "B" As to what

I mean by a " switching lead": A drag that is being

switched in the portion shown as "A", or Mission

Bay, with a number of cars, will be half way down

this track between "A" and UB" in a switching

movement or moving from one track in "A" to

another track in "A", in making a move. What I

mean by that is this : We will pull, say thirty cars
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out of "A" from probably different tracks, or

probably make a straight move from one track in

"A" to another track in " A". In making that move,

the engine will be half way down the same track in

a straight line between "A" and "B" in order to

make the move. In making a similar move in "B"
the same condition would exist ; that is, a car move-

ment may be made out of "A" onto that track

shown in green, the locomotive proceeding about

half way, and then these cars may be backed into

the area "A" again onto another track; and a like

movement may be made in the area "B". There is

a parallel track to the green track that has spur

tracks connecting, but not with the green track.

The speed of the movement of the cars shown [53]

in green is designated by a rule of caution; the

engineer must move according to conditions. The

condition of switching movements on both ends of

that green track make slow speed necessary. The

speed is governed by the rule of caution in our book

of rules, which requires that movements will be

made with caution. Caution is described as moving

at reduced speed according to conditions, prepared

to stop short of a train, engine, and cars, or mis-

placed switch, or before reaching a stop signal, and

where conditions require, the train must be preceded

by a flagman.

REDIRECT EXAMINATION.
The rule under the heading "With Caution", on

page 8 of the Southern Pacific Rules and Regula-
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tions of the Transportation Department, reads as

follows

:

"To run at reduced speed according to con-

ditions, prepared to stop short of a train, en-

gine, car, misplaced switch, derailing rail or

other obstruction, or before reaching a stop sig-

nal ; where circumstances require, train must be

preceded by a flagman."

Cars are moved in drags, or transfers, or what-

ever they may be called, from the area marked "B"
to the area marked "A", for the purpose of segre-

gation into drags at Mission Bay area for delivery

to connecting lines, and for movement from Mission

Bay to Bay Shore for train movement, as well as

for delivery to industries in the Mission Bay area,

or vice versa.

Cars moving in the reverse direction, that is

from "A" to "B", are cars that are brought in in

drags from Bay Shore and Mission Bay, segregated

for delivery to industries or sheds; also cars re-

ceived from connecting lines through the transfer,

as well as by the boat from Oakland and Sausalito.

Q. Are these cars that are to be delivered to the

sheds shown in the area marked "B" arranged in

order at Mission Bay, so that they can be spotted

at the sheds without undue delay or operating cost?

A. Practically all the merchandise for loading at

the freight sheds originate at Mission Bay area. In

addition to that, merchandise arrives via boat at
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Mission Bay slip and is taken from there to be

spotted at the freight sheds.

Q. I want to read to you a definition of the word

" train" as given by the United States Supreme

Court through Mr. Justice Brandeis, [54] in the

case of United States v. Northern Pacific Railway

Company, 254 U. S., the opinion beginning at page

251, the portion from which I am reading being at

the bottom of page 254

:

"A moving locomotive with cars attached is

without the provision of the Act only when it is

not a train, as where the operation is that of

switching, classifying, and assembling cars with-

in railroad yards for the purpose of making up

trains.'

'

Can you say from your railroad experience, as

well as from your personal knowledge of the situa-

tion here considered, whether the movements over

the green line on Plaintiff's Exhibit No. 1, and

testified to by the two interstate inspectors, are move-

ments which come within that definition, movements

as where the operation is that of switching, classify-

ing, and assembling cars within railroad yards for

the purpose of making up trains?

Mr. KILKENNY. We object to the question as

immaterial, irrelevant, and incompetent, and calling

for the conclusion of the witness, and also for an

answer that involves a conclusion of law, and not a

question of fact. The Courts have passed on what
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movements are switching movements, and what

movements are train movements, as matter of law,

under particular circumstances.

Mr. BOOTH. I suppose it may be fairly said

from the decisions—and, of course, that is a matter

of argument—whether a certain movement is a

train movement or not. It is perhaps a mixed ques-

tion of fact and law. It is more a question of fact

than of law. Your Honor will find from the authori-

ties that we will hereafter cite to you that the

Courts have gone to great length to describe the

physical conditions that exist surrounding a particu-

lar movement. In so far as this is a question of fact,

we think it is competent for the witness to testify

from his experience, and from his observations,

whether the movements here made the subject of

courts in the complaint fairly fall within the defini-

tion of the exception. As a question of law, of

course, that is a matter [55] for the courts to

decide.

Mr. KILKENNY. This is calling for an answer

to the very question that is at issue in this case.

The decision in this case depends upon whether or

not this was a switching movement or a train move-

ment. As I say, it is clearly a question of law as to

which kind of a movement this is. It would at least

be a conclusion of law.

The COURT. My present impression is that

where the facts are shown there is nothing left but
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a conclusion of law. The objection will be sustained.

Mr. BOOTH. We note an exception. That is all.

JOHN G. SELDEN was thereupon called as a

witness for defendant, who, being first duly, sworn,

testified as follows:

I am general yardmaster for the Southern Pacific

Company at San Francisco Terminal. I have heard

Mr. Hopkins' testimony as to the extent of that

yard; it is correct.

As general yardmaster, I have three assistant

general yardmasters, located at Fourth Street ; three

assistant yardmasters at Mission Bay; an assistant

yardmaster and a yardmaster at Sixth Street ; three

yardmasters and three assistant yardmasters at Bay

Shore. Their hours vary from eight A. M. to four

P. M., and from four P. M. to midnight, and from

midnight to eight A. M.

I heard the testimony of Mr. Engles, Mr. Hamil-

ton and Mr. Hopkins. I agree with Mr. Hopkins

that the line shown in green on Plaintiff's Exhibit

No. 1 is a drill track from Mission Bay to Sixth

Street. The district yardmaster directs the move-

ment of cars over that line ; he is located at Fourth

Street, between Berry and King Streets ; Block 150.

He communicates by telephone. These trains of cars

do not move over the green line under dispatcher's

orders ; nor under time tables. Switching crews man
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the engines and drags ; these drags are not regularly

scheduled in any way.

Q. I want to ask you the same question I asked

Mr. Hopkins, to which plaintiff's objection was

sustained. I read from 254 U. S., at the bottom of

page 254, a definition phrased by Mr. Justice Bran-

deis in the case there reported, [56] as follows

:

"A moving locomotive with cars attached is

without the provision of the Act only when it

is not a train, as where the operation is that

of switching, classifying, and assembling cars

within railroad yards for the purpose of making

up trains."

And I ask you whether these moves on this green

track shown on Plaintiff's Exhibit No. 1 are or

were anything more than moves for the purpose of

switching, classifying, and assembling cars or like

moves for the purpose of making up trains or

breaking up trains, or delivering cars for loading

or unloading?

Mr. KILKENNY. We make the same objec-

tion we did to a similar question put to the former

witness, on the ground that it is immaterial, irrele-

vant, and incompetent, and calling for the conclu-

sion of the witness, and asking for an answer to the

very question at issue in this case. It is a conclu-

sion of law.

The COURT. The objection is sustained.

Mr. BOOTH. We note an exception. Perhaps I



Southern Pacific Company 75

(Testimony of John G. Selden)

can shorten this direct examination, with the con-

sent of counsel.

Q. Did you hear Mr. Hopkins' testimony as to

the reason for moving cars over the green line from

and to Mission Bay %

A. Yes, sir.

Q. Do you agree with the answers he gave to

my questions on that subject?

A. I do.

Mr. BOOTH. That is all.

Mr. KILKENNY. No questions.

Mr. BOOTH. The defendant rests.

Mr. KILKENNY. If your Honor please, at this

time the plaintiff moves for a judgment in favor of

the plaintiff and against the defendant on all the

issues in this case, and [57] also moves the Court

to make special findings of fact in this case in favor

of the plaintiff, as follows:

This cause having been tried before the Court,

the plaintiff requests the Court to make the follow-

ing findings of fact

:

1. On November 10, 11, 12 and 13, 1930, defend-

ant operated over its line of railroad in the City of

San Francisco, five " drags" or transfer movements

of cars between its Mission Bay yard and its Sixth

Street yard, a distance of approximately one mile,

when the air brakes on each of those " drags" or
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transfers was in use on the locomotives and tender

only.

2. Each of the cars and locomotives used in the

various movements were equipped with air brakes

and in addition each locomotive was equipped with

appliances for operating the air brakes on the vari-

ous cars. In each instance the air hose between the

tender and adjoining car was not coupled, thus

making it impossible for the engineman on the loco-

motive drawing the "drag" or transfer to operate

the air brakes on the various cars.

3. The number of cars in those " drags" or

transfers varied from eight to twenty-six cars, ex-

clusive of locomotive and tender. The movements

were over tracks set apart for transfer movements

of cars between the two yards and were not used by

regular scheduled or main line trains. During the

movements between the two yards some six or eight

public streets were crossed at grade, crossing watch-

men being stationed at the various crossings, and

the movements were at a speed of about five miles

an hour.

4. In each of the five transfer movements on the

dates in question, the cars were moved as a unit

from one yard to the other without any cars being

set out or picked up en route, [58] and upon

arrival at either of the two yards the individual

cars were placed upon various tracks.

The following are the conclusions of law which

we request the Court to make in favor of the

plaintiff

:
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1. The movements of cars as set forth in the find-

ings of fact were train movements within the mean-

ing of the airbrake provisions of the Safety Appli-

ance Acts, as modified by an Order of the Interstate

Commerce Commission of June 6, 1910, which re-

quires that at least 85% of the cars in any train

shall be equipped with air brakes and under the

control of the engineman on the locomotive drawing

such train.

2. On November 10, 11, 12 and 13, 1930, defend-

ant violated the Safety Appliance Acts in moving

the five trains between its Mission Bay yard and its

Sixth Street yard in the City of San Francisco,

when none of the air brakes on the cars in such

trains was under the control of the engineman on

the locomotives drawing such trains.

I ask leave to file this.

Mr. BOOTH. If the Court please, the defend-

ant resists and opposes the motion and asks that in

lieu thereof the Court find and conclude that none

of the movements of transfers referred to in the

complaint or described in the testimony was a train

movement, and that, therefore, there was not by

any of said movements any violation of the Act of

Congress known as the Safet,y Appliance Act, or

the order of the Interstate Commerce Commission

pleaded and described in each of the causes of

action.

I believe the understanding is that we will file

briefs, is it?



78 The United States of America vs.

The COURT. I would like to have points and

authorities cited.

Mr. KILKENNY. How will we proceed to do

that? I [59] suppose we will open ? Your Honor

requires written briefs, do you?

The COURT. Well, I think I would like to have

points and authorities. I don't know about a brief.

I suppose you might call that a brief.

Mr. BOOTH. It was our thought yesterday

afternoon that perhaps your Honor would like to

have the benefit of reading the testimony.

The COURT. Yes, I would.

Mr. BOOTH. And also the map, and also have

your attention called to the decisions of the Supreme

Court and other Federal Courts, such cases as the

parties desire to cite.

The COURT. Yes, I would.

Mr. KILKENNY. Will it be satisfactory that

each side have fifteen days for submitting such

points and authorities, the plaintiff to open?

The COURT. Fifteen to open, and fifteen to the

other side to reply. Do you want any time for

closing ?

Mr. KILKENNY. We will not require any time

for closing.

The COURT. And I understand the Court will

have the benefit of a transcript of the testimony?

Mr. KILKENNY. Yes, the Court will be fur-

nished with a transcript of the testimony.

Mr. BOOTH. Yes, your Honor.
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The COURT. It will be understood that the case

will stand submitted upon the filing of the briefs.

The foregoing, consisting of twenty-five type-

written pages, having been examined by me and

found to be a true and correct transcript of pro-

ceedings had in this cause, may be and the same is

hereby allowed and settled as the plaintiff's Bill of

Exceptions herein. [60]

Dated this 26th day of December, 1931.

FRANK H. NORCROSS,
United States District Judge.

The foregoing proposed Bill of Exceptions may
be allowed and settled without further notice.

A. G. GOODRICH,
HENLEY C. BOOTH,

Attorneys for Defendant.

[Endorsed] : Filed Dec. 29, 1931. [61]

(Title of Court and Cause.)

PETITION FOR APPEAL.

Comes now the plaintiff, the United States of

America, by its attorneys, and feeling itself ag-

grieved by the rulings of the court and final judg-

ment entered in this cause of action hereby prays
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that an appeal be allowed by the United States Dis-

trict Court for the Northern District of California,

Southern Division, to the United States Circuit

Court of Appeals for the Ninth Circuit, and in con-

nection with this petition plaintiff herewith pre-

sents its Assignment of Errors.

Dated this 24th day of December, 1931.

GEO. J. HATFIELD,
United States Attorney,

LUCAS E. KILKENNY,
Assistant United States Attorney.

[Endorsed] : Filed Dec. 24, 1931. [62]

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS.

Comes now the plaintiff, the United States of

America, by its attorneys, and in connection with

its Petition for Appeal, says, that in the record,

proceedings and final judgment in the above en-

titled cause manifest error has intervened to the

prejudice of the plaintiff, upon which it will rely

in the prosecution of its appeal herein, to wit:

I.

The Court erred in overruling plaintiff's objec-

tions to the following question asked of the wit-

ness Hopkins by counsel for defendant and in per-

mitting said witness to reply thereto, to which ac-

tion of the Court plaintiff then and there duly ex-

cepted :
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Q. Will you state from your experience as

an operating man, and your observation of the

operation here complained of, whether the

handling of drags of cars, as you have de-

scribed them, on the green line without coup-

ling air, and as described by the two witnesses

for the plaintiff, is a safe or unsafe operation?

A. I would consider moving at the slow

speed that we have to move in this territory

between the two units, that the measure of

safety would be greater without air through

the cars than it would be with air. [63]

II.

The Court erred in refusing to enter judgment

for plaintiff on the first cause of action, as request-

ed by plaintiff, at the close of the testimony.

III.

The Court erred in refusing to enter judgment

for plaintiff on the second cause of action, as re-

quested by plaintiff, at the close of the testimony.

IV.

The Court erred in refusing to enter judgment

for plaintiff on the third cause of action, as request-

ed by plaintiff, at the close of the testimony.

V.

The Court erred in refusing to enter judgment

for plaintiff on the fourth cause of action, as re-

quested by plaintiff, at the close of the testimony.
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VI.

The Court erred in refusing to enter judgment

for plaintiff on the fifth cause of action, as request-

ed by plaintiff, at the close of the testimony.

VII.

The Court erred in entering judgment in favor

of defendant on the first cause of action.

VIII.

The Court erred in entering judgment in favor

of defendant on the second cause of action.

IX.

The Court erred in entering judgment in favor

of defendant on the third cause of action.

X.

The Court erred in entering judgment in favor

of defendant on the fourth cause of action. [64]

XI.

The Court erred in entering judgment in favor

of defendant on the fifth cause of action.

WHEREFORE, for such errors, the plaintiff,

the United States of America, prays that said

judgment of the United States District Court for

the Northern District of California, Southern Di-
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vision, dated November 27, 1931, be reversed as to

each of said five causes of action and the same re-

manded for a new trial.

GEO. J. HATFIELD,
United States Attorney,

LUCAS E. KILKENNY,
Assistant U. S. Attorney,

Attorneys for Plaintiff.

[Endorsed] : Filed Dec. 24, 1931. [65]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL.

The plaintiff in the above entitled cause having

prayed for the allowance of an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the proceedings and judgment made and

entered herein by the United States District Court

for the Northern District of California, Southern

Division, on the 27th day of November, 1931, and

from each and every part thereof, and having pre-

sented and filed its Petition for Appeal, Assignment

of Errors and prayer for reversal pursuant to the

statute and rules in such case made and provided

;

IT IS NOW HEREBY ORDERED that an ap-

peal be and the same is hereby allowed to the United

States Circuit Court of Appeals for the Ninth Cir-



84 The United States of America vs.

cuit from the District Court of the United States

for the Northern District of California, Southern

Division, as provided by law, and

IT IS FURTHER ORDERED that the Clerk of

this Court shall prepare and certify a Transcript of

Record, proceedings and judgment in this cause and

transmit the same to the United States Circuit

Court of Appeals for the Ninth Circuit so that he

shall have the same in the said Court within sixty

days from this date.

Dated this 26th day of December, 1931.

FRANK H. NORCROSS,
United States District Judge.

[Endorsed] : Filed Dec. 29, 1931. [66]

(Title of Court and Cause.)

STIPULATION

for Transmission of Original Exhibit to the United

States Circuit Court of Appeals and

Order Approving Same.

It is hereby stipulated by and between the parties

hereto, by their respective attorneys, that the Clerk

of this Court shall transmit plaintiff's Exhibit No. 1

filed herein to the United States Circuit Court of

Appeals for the Ninth Circuit to be considered by
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it in connection with plaintiff's appeal herein.

Dated this 24th day of December, 1931.

GEO. J. HATFIELD,
United States Attorney,

LUCAS E. KILKENNY,
Assistant U. S. Attorney,

Attorneys for Plaintiff.

A. G. GOODRICH,
HENLEY C. BOOTH,

Attorneys for Defendant.

IT IS ORDERED that the Clerk of the Court

shall transmit the exhibit described in this stipula-

tion to the United States Circuit Court of Appeals

for the Ninth [67] Circuit to be considered by it in

connection with plaintiff's appeal herein.

Dated this 26th day of December, 1931.

FRANK H. NORCROSS,
United States District Judge.

[Endorsed] : Filed Dec. 29, 1931. [68]

(Title of Court and Cause.)

STIPULATION FOR DIMINUTION OF
RECORD.

It is hereby stipulated by and between the parties

hereto, by their respective attorneys, that in the

printing of the Transcript of Record herein, the

title of the Court and the title of the cause and cap-

tions on the pleadings and documents need not be
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printed in full, but may be entitled thus (" Title of

Court and Cause"), and that the endorsement on

such papers and documents, except the filing en-

dorsements may also be omitted.

Dated this 24th day of December, 1931.

GEO. J. HATFIELD,
United States Attorney,

LUCAS E. KILKENNY,
Assistant U. S. Attorney,

Attorneys for Plaintiff,

A. G. GOODRICH,
HENLEY C. BOOTH,

Attorneys for Defendant.

It is so ordered

:

FRANK H. NORCROSS,
United States District Judge.

[Endorsed] : Filed Dec. 29, 1931. [69]

(Title of Court and Cause.)

PRAECIPE.

To the Clerk of Said Court:

Sir:

Please prepare and certify copies of such papers

filed and proceedings had in the above entitled ac-

tion as are necessary to a determination of plain-

tiff's appeal herein, and more particularly as fol-

lows :

1. Summons and Marshal's return.

2. Complaint.
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3. Answer.

4. Stipulation waiving trial by jury.

5. Opinion and order for judgment.

6. Stipulation dated and filed December 29, 1931.

7. Judgment.

8. Stipulation and order extending time for bill

of exceptions.

9. Bill of exceptions.

10. Assignment of errors.

11. Petition for appeal.

12. Order allowing appeal.

13. Stipulation and order for transmission of ex-

hibits to the United States Circuit Court of Ap-

peals.

14. Stipulation for diminution of record.

15. Citation.

16. Clerk's certificate.

17. This praecipe.

Dated this 18th day of February, 1932.

GEO. J. HATFIELD,
United States Attorney,

LUCAS E. KILKENNY,
Asst. United States Attorney,

Attorneys for Plaintiff.

Service of the within Praecipe by copy admitted

this 18th day of February, 1932.

HENLEY C. BOOTH, and

A. G. GOODRICH,
Attorneys for Defendant.

[Endorsed] : Filed Feb. 18, 1932. [70]
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(Title of Court and Cause)

CERTIFICATE OF CLERK, U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, WALTER B. MALING, Clerk of the District

Court of the United States, in and for the Northern

District of California, do hereby certify the fore-

going 70 pages, numbered from 1 to 70, inclusive,

to be a full, true and correct copy of the record and

proceedings as enumerated in the praecipe for rec-

ord on appeal, as the same remain on file and of rec-

ord in the above-entitled suit, in the office of the

Clerk of said Court, and that the same constitutes

the record on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $11.60; that said amount has

been charged against the United States and the orig-

inal Citation issued in said suit is hereto annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 2nd day of March, A. D. 1932.

(Seal) WALTER B. MALING,
Clerk United States District Court for the

Northern District of California. [71]
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United States of America—ss.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA

To the Southern Pacific Company, and to H. C.

Booth and A. G. Goodrich, its attorneys, greeting

:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the City of San Francisco, in the State

of California, within thirty days from the date

hereof, pursuant to an order allowing an appeal, of

record in the Clerk's Office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein the United

States of America is appellant and the Southern

Pacific Company is appellee, to show cause, if any

there be, why judgment rendered against the said

plaintiff herein and appellant in said appeal men-

tioned should not be corrected and why speedy jus-

tice should not be done to the parties in that behalf.

Witness, the Honorable Frank H. Norcross, Uni-

ted States District Judge for the Northern District

of California this 26th day of December, A. D. 1931.

FRANK H. NORCROSS,
United States District Judge for the Northern

District of California, Southern Division. [72]

[Endorsed] : Filed Dec. 31, 1931.

Received copy of within Citation on Appeal, this

31st day of December, 1931.

A. G. GOODRICH,
Of Attorneys for Appellee. [72]
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[Endorsed]: No. 6771. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Southern Pacific

Company, a corporation, Appellee. Transcript of

Eecord. Upon Appeal from the United States Dis-

trict Court for the Northern District of California,

Southern Division.

Filed March 3, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit.
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No. 6771.

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

The United States of America,

Appellant,

vs.

Southern Pacific Company,
Appellee.

Appeal from the District Court of the United States for

the Northern District of California,

Southern Division.

BRIEF AND ARGUMENT FOR APPELLANT.

A.

STATEMENT OF THE CASE.

This case involves five alleged violations of the

Safety Appliance Acts, Title 45, U. S. Code, Chapter

1, Sections 1 to 9, and an Order of the Interstate

Commerce Commission issued pursuant to Section 9

of the said chapter, which order reads as follows:

"It Is Ordered, That on and after September

1, 1910, on all railroads used in interstate com-

merce, whenever, as required by the Safety Ap-
pliance Acts as amended .March 2, 1903, any train

is operated with power or train brakes, not less



than 85 per cent of the ears of such train shall

have their brakes used and operated by the engi-

neer of the locomotive drawing such train, and
all power-braked cars in every such train which
are associated together with the 85 per cent shall

have their brakes so used and operated."

On November 10, 11, 12 and 13, 1930, appellee made

five transfer movements of cars between the Mission

Bay unit and the Sixth Street unit of defendant's

general yard at San Francisco, these transfers con-

sisting of ten, twenty-six, twenty, eight and thirteen

cars, respectively, exclusive of locomotive and tender.

In each instance the air brakes on the cars were not

under the control of the engineman, due to the air

hose between the locomotive and cars being discon-

nected (Tr. pp. 24, 43-45).

On the plat used at the trial of this case and made

a part of the record the Mission Bay unit is marked

"A" and the Sixth Street unit is marked "B"; the

green line shows the track connecting these two units

which was used in making the five transfers here

under consideration. The track shown by the green

line is what is known in railroad parlance as a " drill"

track, over which switch engines operate between "A"
and "B", and is also used when necessary to switch

cars into either "A" or
U B". This track is not used

by road trains.

The distance between "A" and "B" is approxi-

mately 4,000 feet (Tr. p. 25), on the green line, and

when to that is added the distance traveled before



reaching the green line or after leaving it, the distance

traveled by these transfers was something over a mile

(Tr. p. 43). In making the trips between "A" and
UB" eight public streets are crossed at grade (Tr.

pp. 25, 46), five or six of which are protected by

crossing watchmen during daylight hours (Tr. pp.

25, 43).

In none of the five transfer movements was any car

picked up or set out en route, and in each instance

the transfer moved as a unit, the switching necessary

in making up or breaking up of these transfers being

done before the movements began or after their com-

pletion. Two of the five movements wTere made by

the locomotives pushing the cars. All of the move-

ments were made wholly within yard limits, by yard

engines and yard crews and under the direction of

the yardmaster (Tr. pp. 25, 56).

B.

ASSIGNMENT OF ERRORS.

I.

The Court erred in overruling plaintiff's objections

to the following question asked of the witness Hopkins

by counsel for defendant and in permitting said wit-

ness to reply thereto, to which action of the Court

plaintiff then and there duly excepted:

"Q. Will you state from your experience as

an operating man, and your observation of the



operation here complained of, whether the hand-

ling of drag's of cars, as you have described them,

on the green line without coupling air, and as

described by the two witnesses for the plaintiff,

is a safe or unsafe operation?

A. I wTould consider moving at the slow speed

that we have to move in this territory between

the two units, that the measure of safety would

be greater without air through the cars than it

would be with air."

Assignment of Errors II to XI, both inclusive,

relate to the refusal of the Court to enter judgment

in favor of the Government and in entering judgment

in favor of the defendant in each of the five causes

of action.

0.

QUESTION INVOLVED.

The sole question involved in this case is whether

the five transfer movements were train movements

within the meaning of the power-brake provisions of

the Safety Appliance Acts, or whether they were mere

switching movements.

D.

ARGUMENT.

In this brief the last ten assignments of error will

be considered as a whole for they all relate to the



same question as to each cause of action, and will be

taken up first. The first assignment of error having

to do with the admission of certain testimony will be

dealt with last.

THE MOVEMENT IN THIS CASE WAS A TRAIN MOVEMENT
AND CONSEQUENTLY THE FAILURE TO USE AIR BRAKES

ON CARS WAS A VIOLATION OF THE FEDERAL SAFETY

APPLIANCE ACT.

There is no serious dispute as to the facts, the whole

case hinging upon whether the movements were train

movements or mere switching movements. If they

were train movements, the law was violated; if they

were mere switching movements, the law was not vio-

lated. As construed by the various courts the air

brake provisions of the law apply to transfer trains

as w^ell as road trains. In the instant case the trans-

fer movements were from one distinct point in appel-

lee's yard in San Francisco wrhere there were numer-

ous tracks and switches, over a single lead track, to

another distinct point where there were also numerous

tracks and switches. Between these two points no

switching was done, but before the movements began

and after their completion, the cars were switched to

various tracks. What was done in either "A" or "B"
is not involved herein, this case being based solely on

the movement of these strings of cars between "A"
and UB" for a distance of approximately a mile, dur-

ing which not a single car wTas switched out of or

switched into the strings of cars (Tr. pp. 42-45).



Among the early decisions on the question of the

application of the air brake law to transfer trains is

that of U. S. v. Erie It. Co., 237 U. S. 402, wherein

transfer movements of cars in charge of switching

crews were made by switching locomotives from one

yard to another for a distance of 2 to 3% miles, over

main line track. The Supreme Court in holding that

such movements were train movements said:

"It will be perceived that the air-brake provi-

sion deals with running a train, while the other

requirements relate to hauling or using a car. In

one a train is the unit and in the other a car.

As the context shows, a train in the sense intended

consists of an engine and cars which have been

assembled and coupled together for a run or trip

along the road. When a train is thus made up
and is proceeding on its journey it is within the

operation of the air-brake provision. But it is

otherwise with the various movements in railroad

yards whereby cars are assembled and coupled

into outgoing trains, and whereby incoming trains

which have completed their run are broken up.

These are not train movements but mere switch-

ing operations, and so are not within the air-

brake provision. '

'

While the Erie case just cited differs from the case

at bar in that the movement was for a greater distance

and some main track was used, it is similar to the

instant case in that there was no picking up or setting

out of cars en route, such work having been done be-

fore the movements began and after their completion.



The Supreme Court again considered this question

in Louisville & Jeffersonville B. Co. v. U. S., 249

U. S. 534, which involved a transfer movement of a

locomotive and 26 cars for a distance of three-quarters

of a mile, a part of which was over main line track

for delivery to another carrier. The Court said:

"An engine and twenty-six cars, assembled and

coupled together, not only satisfies the dictionary

definition of a 'train of cars,' but would cer-

tainly be so designated by men in general and in

any fair acceptation of the term must be regarded

as constituting a train within the meaning of the

statute. It was a train greater in length than

most regularly scheduled trains were when the

Safety Appliance Act was passed twenty-six

years ago, and even yet, probably exceeds in

length, passenger and freight trains considered,

more than a majority of the regular road trains

in this country.

The work done with the ears, as described, was
not a sorting, or selecting, or classifying of them,

involving coupling and uncoupling, and the move-
ment of one or a few at a time for short dis-

tances, but was a transfer of the twenty-six cars

as a unit from one terminal into that of another
company for delivery, without uncoupling or

switching out a single car, and it can not, there-

fore, with propriety be called a switching move-
ment/'

In the case at bar the movements were not a "sort-

ing, or selecting, or classifying" of cars involving

coupling and uncoupling, but was the transfer of cuts
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of cars as a unit from "A" to
UB" for a distance of

about a mile without uncoupling, coupling or switch-

ing out a single car.

This question again came before the Supreme Court

in U. S. v. Northern Pac. Co., 254 U. S. 251. This

case was based on transfer movements for a distance

of 4 miles without the required percentage of air

brakes in operation. The contention was made by the

defendant that the provisions of the Safety Appliance

Acts did not apply because the movements were not

over a part of a main line; that neither passenger

nor freight trains, through or local, moved over that

part of the track and that the movements were not

controlled by time tables, train orders, or time cards.

On the other hand, it was contended that the rules

required all trains to move at such speed that they

could be stopped at vision and that all trains were

under the control of the yardmaster's orders. In pass-

ing on that case the Supreme Court used the follow-

ing language

:

"* * * If use of the road as part of a main
line were essential in order that operations on it

be controlled by the Safety Appliance Act, the

requirement would be satisfied in this case by the

fact that two independent companies use the road

for freight trains under air control and that the

passenger trains of another company cross it.

'Not only were these (the defendant's) trains

subject to the hazards which that provision was
intended to avoid or minimize, but unless their

engineers were able readily and quickly to check
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or control their movements they were a serious

menace to the safety of other trains which the

statute was equally designed to protect.' United

States v. Chicago, Etc, Ry., supra. But there is

nothing in the Act which limits the application

of the provision here in question to operations

on main-line tracks. The requirements that train

brakes shall he coupled so as to be under engine

control is in terms (32 Stat. 943) applicable to

'all trains * * * used on any railroad engaged

in interstate commerce.' It is admitted that this

railroad is engaged in interstate commerce; and

the cases cited show7 that transfer trains, like

those here involved, are 'trains' within the mean-

ing of the Act. A moving locomotive with cars

attached is without the provision of the Act only

when it is not a train; as where the operation is

that of switching, classifying, and assembling cars

within railroad yards for the purpose of making
up trains/'

The Circuit Court of Appeals for the Eighth Circuit

also passed upon the question in the case of Great

Northern v. U. S, (C. C. A. 8th), 288 Fed. 190. The

facts are clearly set forth in the opinion and are

quoted below

:

"Within the general terminal yards of plaintiff

in error at Minneapolis there are a number of

apparently smaller yards or units designated as

'P' yard, : 0' yard, 'M' yard, 'N' yard, and others.

According to the testimony of the train master of

the Terminals Division, St. Paul to Hutchinson,

each of these yards is a separate unit. The twenty-

four cars here involved had been bunched on
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Track No. 6 in the 'P' yard. They were pushed

by an engine from this point to a point west of

Lyndale Avenue Bridge known as the 'Hay' yard

north of the main tracks. To reach this place they

moved east from the 'P' yard; crossed the east

line main track to the west line main track, and
proceeded east on this track to the lead at the

'Hay' yard where the cars were distributed to

certain industries and delivery tracks. The dis-

tance moved was about 4,800 feet and the move-

ment was continuous from the 'P' yard to the

'Hay' yard. It was not a mere switching opera-

tion, but was a transfer movement of twenty-four

cars from one distinct entity known as 'P' yard

to another entity known as the 'Hay' yard."

In holding that this was a train movement and not

a mere switching operation, this Court said:

"The switching, as distinguished from train

movement, wras after the cars had reached the

'Hay' yard, or lead track there. In moving the

cars down the main track they were exposed to

hazards themselves and exposed other trains oper-

ating on the main line to hazards which made

essential the appliances for quickly stopping, and

such is the very purpose of the Act. The mere

fact that the Railroad Company designates a large

stretch or track as yard does not make every oper-

ation therein a switching operation. If so, the

Act could be avoided by including large areas in

the term yard. These cars, so operated, consti-

tuted a train within the purview of Section 8605,

U. S. Statutes, and under the Order of the Inter-
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state Commerce Commission made in pursuance

of the Statutes eighty-five per cent of such train

must be so equipped with power or train brakes

that the engineer can control the speed without

requiring brakenien to use the common hand

brakes. This train was not so equipped, and the

case falls within the doctrines announced in U. S.

v. Erie R. R, Co., 237 U. S. 402 ; U. S. v. C. B. &

Q. R. R. Co., 237 U. S. 410; U. S. v. Northern

Pac. Ry. Co., 254 U. S. 251 ; Louisville & Jeffer-

sonville Bridge Co. v. U. S., 249 U. S. 534; U. S.

v. Galveston, H. & H. R. Co., 255 Fed. 755."

While the subdivisions of the general yard at Min-

neapolis were given specific designations they were as

much a part of the general yard as "A" and "B"
are in the instant case.

In Illinois Central R. Co. v. U. S. (C. C. A. 8th),

14 F. (2) 747, the Circuit Court of Appeals for the

Eighth Circuit had occasion to pass upon the question

in a case almost identical wTith the one at bar. In that

case there were two subdivisions within defendant's

Grace Street yard, Omaha, located 4,500 feet apart

and connected by a running track as in the instant

case. The 18 cars were assembled in one of the sub-

divisions and pushed to the freight house where the

cars were set out for unloading. The running track

over which these cars were moved was never used for

regular scheduled trains, and wras used wdiolly for

movements similar to the one involved in that case.

The defendant maintained that this was a movement
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wholly within the Grace Street yard, that they did

not recognize any subdivision within that yard, and

that the movement was merely a switching movement

and not subject to the air-brake provisions of the

Safety Appliance Acts. The Court in deciding the

case used the following language:

"Applying these authorities to the case at bar,

we are persuaded that this movement was essen-

tially a train movement. The first switching oper-

ation had been completed. The remaining cars

were reassembled and passed as a unit along

a single track for a considerable distance.

No switching operations were undertaken until

another set of switching tracks was reached. The
streets of a busy city and tracks of other rail-

roads were crossed at grade, and there was ever

present the probability that the train might, at

any time, have to be stopped suddenly to avoid an

accident. This could not be done without the use

of train brakes. There was a serious danger not

only to the crew of this particular train, but to

the public as well, which it was the object of the

law to minimize as far as possible.

The fact that the whole operation was within

what the railroad chose to call and operate as one

yard is not controlling. As we have already shown,

the so-called Grace Street yard was divided into

two sets of switching tracks, a considerable dis-

tance apart, and connected by a single lead track,

from which the public was not excluded. This

part of the yard, at least, was used by other rail-

roads, and was not the private property of the

plaintiff in error."
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The same Circuit Court of Appeals had occasion to

pass on this question again in a case involving almost

the identical facts, and held that the movements re-

ferred to therein were train movements {Chicago St.

P. M. & 0. v. U. S. (C. C. A. 8th), 36 F. (2) 670).

In Chicago & E. R. Co. v. U. S. (C. C. A. 7th), 22

F. (2) 729, decided by the Circuit Court of Appeals

for the Seventh Circuit, a train had arrived in the

yard, was broken up and the cars distributed, when

28 cars remained for movement to another section of

the yard, referred to as Section C, for further switch-

ing. These 28 cars then moved over main line track

for 1,500 feet and then an additional 2,850 feet after

entering Section C. The movement of these 28 cars

was held to constitute a train movement requiring the

use of power brakes.

In Great Northern By. Co. v. U. S., decided by this

Court and reported in 297 Fed. 692, the carrier oper-

ated a transfer at Wenatchee, Wash., without the

required percentage of power brakes. The railroad

yard at Wenatchee consists of two portions referred

to as the west or Old yard and the east or Apple yard,

connected by a main track and a westbound lead or

switching lead used for switching cars back and forth

between the two portions of the yard. This switching

lead wras also used for moving westbound through

freight trains. The east or Apple yard was used for

making up freight trains, and the west or Old yard

was used for switching to various industries located
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adjacent thereto and for storing and icing cars. There

is also an industry track known as the alley track over

which various industries are served. The six cars

making up the transfer train were taken out of a

freight train in the east or Apple yard and hauled by

a "switch" engine with a "switch" foreman and

"switching" crew and proceeded over the westbound

lead track to the Old or west yard, 8,000 feet distant.

In making this movement the train entered the east

yard and proceeded to the freight depot, some 1,500

feet from the east entrance of the west vard where a

freight car was set out ; the locomotive and remaining

five cars proceeded about 3,600 feet westerly from the

freight depot and set out another car on a spur track

;

the locomotive and remaining four cars then pro-

ceeded to the west yard where another car was set out

;

the locomotive and remaining cars then proceeded

eastwardly over the switching lead, connecting the

east and west yards, to a junction of the lead track

with the alley track and back down the alley track

to a point where another car was set out, after which

the movement continued east and another car set out.

In making this movement the main line track was

crossed three times and some public streets were

crossed at grade.

The carrier contended that the movements between

the two yards were governed by yard rules and that

it was necessary to switch many of the cars from one

to five or more times, and that unless great expedition
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was used, injury to the shipping public would follow.

The Court said

:

" Applied to the facts in the present case, the

rule of the decisions cited lead us to hold that the

Railway Company was not moving cars about in

a yard or on tracks set apart for switching opera-

tions at Wenatchee, but moved the train between

two yards over a considerable stretch of main
line, and that unless the engineer could readily

and quickly check or control the movements of the

trains they were exposed to hazards which the

statute covered, and they also became a danger to

the safety of other trains which the statute was
equally designed to protect."

In U. S. v. Northern Pacific Railway (C. C. A. 9th),

54 F. (2) 573, decided by this Court on December 18,

1931, the facts as set forth in the Court's opinion and

its conclusions thereon are as follows

:

< < # * * rpj
ie a iiege(i violation described in the

first count of the complaint occurred as follows:

A switch engine was coupled head on to a string

of five cars, which had been left standing on the

side tracks in the vicinity of the depot, and
pushed these cars out easterly onto the main line

track. It proceeded along the main line track for

a distance of somewhat over one-half mile. There

it shunted four of the cars onto a switch or spur

at what is called Wilson's Mill. The engine backed

out with one car and proceeded a distance of a

few hundred feet to another siding, which it

backed into with the single car to allow a regular

train to pass on the main line. It then proceeded
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with the one car southeasterly along the main

track for a distance of slightly over one mile,

where it set out on a spur the single car, and took

two loaded oil cars for a return trip. It stopped

at the Wilson spur and there switched the four

cars previously left by it to spurs at as many
different industrial establishments in the imme-

diate neighborhood of the Wilson spur. It then

returned to the depot yards along the main line

track with the two loaded oil cars.

The outgoing and return movements, ending at

the depot yards, are the subject of the tirst count.

Similar movements on the day following are made
the subject of the second count. During the move-

ments described, none of the brakes on the cars

were connected with power under the control of

the engineer.

The track over which the movements were exe-

cuted crossed several city streets used by pedes-

trians and vehicles. For at least one-third of a

mile, the main line used ran through the center of

Wishkah Street, which was the main highway for

automobile traffic between Tacoma and Hoquiam.

We are of the opinion that the movements com-

plained of wrere train movements and subject to

the requirements of the Safety Appliance Acts.

They were in no sense switching movements
within the railroad yards where trains were
assembled or broken up. As was said by Justice

Brandeis, in United States v. Northern Pacific

Ry. Co., 254 U. S. 251:

4A moving locomotive witli cars attached is

without the provision of the act only when it is
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not a train; as where the operation is that of

switching, classifying- and assembling cars

within railroad yards for the purpose of mak-

ing up trains.'

In the transfer of cars from railroad yards to

nearby points or to other yards of a railroad com-

pany, where the main line is traversed for sub-

stantial distances, the railroad company is not

authorized to claim that the movement is merely

one of switching which will fall without the pro-

visions of the act."

In the court below the carrier made much of the

fact that the
"
drill" track over which the questioned

movements were made was used for switching pur-

poses and was not used at all for road trains. It is

the Government's contention that the character of the

track used has no bearing on whether a given move-

ment is a train movement or a switching movement,

and that the sole test is what was done daring the

particular movement in question. This contention is

supported by the Supreme Court in the Northern

Pacific case, supra. It is quite conceivable that there

may be a switching movement on a main line track,

where, for example, it should become necessary to

break up or make up a train on such track. Mani-

festly if there was a movement of cars which in every

other respect would constitute a train movement, and

such cars should move over a track set aside for

switching, it could not be said that the mere fact that

the movement was made over such tracks would

change the character of the movement from a train
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movement to a switching- movement. There is no indi-

cation in the Safety Appliance Acts that Congress

intended to limit the application of the air brake law

to main line movements.

It can not be too emphatically stated that the char-

acter of the track has no bearing on the question;

switching may be done over a main line no less than

over a switching track or lead ; and vice versa a train

movement may be made over a switching lead as over

any other kind of track.

Where there is a continuous movement of cars as a

unit for a mile or more without any cars being

switched in or out during the course of such move-

ment, it is submitted that such operation constitutes

a train movement, irrespective of the character of the

track, designation of crew or locomotive, or the rules

under which movement is made.

In U. S. v. Northern Par. Co., No. 12213, unre-

ported, decided by Judge Neterer for the Western

District of Washington on December 1, 1928, the ques-

tion involved was whether strings of 10 to 17 cars,

hauled approximately a mile and a half along the

waterfront of Seattle were train movements or switch-

ing movements. In holding that these were train move-

ments, Judge Neterer said

:

"The distinction between c train movements' and

'switching' is not whether it involves the use of the

main line of defendant or other companies. There

may be train movements on a spur track. Switch-

ing precedes or follows train movements. A switch
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is a movable part of a rail or of opposite rail for

transferring cars from one track to another. A
train is a continuous or connected line of cars on a

railroad. D. C. Ry. Co. v. Mills, 48 X. \Y. 1007. An
engine with cars attached, pushed on a railroad

track, is a train. Dacey v. Old Col. R. Co., 26 N. E.

437. The only purpose of these citations is to con-

firm elementary definitions.

It is apparent, I think, from the record, that

the units formed by assembling and coupling to-

gether of the engine and cars at Second Avenue
and transporting 14 cars to the middle yard is a

complete transaction as fully as though the move-

ment had extended to a more distant point. The
unit was not broken up. No cars were out from
or added to the unit en route. The switching op-

erations in making up the unit before the move-

ment or afterwards had no relation to the move-

ment of the engine and connected line of cars over

the railroad to its destination, and this has appli-

cation to the movements in the several causes of

action. Pier 8 to middle yard, 18 cars, is a greater

distance and a longer train than Second Avenue
to middle yard, 14 cars, as is also middle yard to

Pier 5, 17 cars, but the relation of the act of

transportation is not different.

For many purposes the entire switching ground
of the defendant may be considered as one yard,

and the designation of the different yards merely

a matter of convenience to the defendant; but

when a completed unit is formed at one yard and
transported in its entirety to another point over

the streets, highways, and railways a mile or more
distant, it takes on a different relation; and since



20

the statute makes no exception the courts must

follow the plain terms of its provisions, and as

said by the Circuit Court of Appeals in Great

Northern Ry. v. United States, 297 Fed. 692, the

court must follow the letter and spirit of the

statute. The fact that the defendant has by care-

ful operations avoided casualties inspires com-

mendation but does not exempt it from the act."

Summarizing the holdings of the cases cited, it

clearly appears that the following principles have

been definitely and clearly established by the courts:

1. There is nothing in the Federal Safety Appli-

ance Act which limits its application to operations on

main line tracks.

The character of the track, whether main line or

otherwise, is not controlling.

U. S. v. North, Pac, Co., 254 IT. S. 251

;

Illinois Cent. R. v. U. S. (C. C. A. 8th), 14 F.

(2d) 747;

Chicago & E. R. Co. v. U. S. (C. C. A. 7th), 22

F. (2d) 729;

Chicago St. P. M. & O. v. U. S. (C. C. A. 8th),

36 F. (2d) 670;

U. S. v. Northern Pac. Co. (C. C. A. 9th), 54

F. (2d) 573,

Switching may be done on a main line; and there

may be train movements on spur tracks.

T. 8. v. North. Par. Co., No. 12213, unreported.

2. A movement for a considerable distance of a

number of cars as a unit without uncoupling or
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switching out a single car and which movement is not

a sorting, or selecting or a classifying of the cars is

not a switching movement.

Louisville & J. Br. v. U. S., 249 U. S. 534.

3. The fact that an assemblage of cars is trans-

ferred by an operation at vision without time tables

or block signals, with a switching engine, and a yard

crew does not make such transfer a switching move-

ment.

U. S. v. Northern Pac. Co., 254 U. S. 251

;

Chicago, St. P. M. & O. v. U. S. (C. C. A. 8th),

36 F. (2d) 670;

Illinois Cent. E. v. U. S. (C. C. A. 8th), 14 F.

(2d) 747;

Chicago & E. R. Co. v. U. S. (C. C. A. 7th), 22

F. (2d) 729.

4. The mere fact that a railroad company desig-

nates a large stretch or tract as a yard does not make

every operation thereon a switching operation.

Movements of cars between parts of the same yard,

as a unit, no cars being set out or picked up, switch-

ing and classifying being. done before starting from

one part of the yard oiy arrival at another part, is a

train movement and not a switching movement.

Great Northern v. U. S. (C. C. A. 8th), 288

Fed. 190;

Chicago, St. P. M. & O. v. U. S. (C. C. A. 8th),

36 F. (2d) 670;
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Illinois Cent. R. v. U. S. (C. C. A. 8th), 14 F.

(2d) 747;

Chicago & E. R. Co. v. U. S. (C. C. A. 7th), 22

F. (2d) 729.

5. The controlling test of the statute's application

lies in the essential nature of the work done rather

than in the names applied to those engaged in it.

U. 8. v. C. B. & Q. R. Co., 237 U. S. 410.

While the Southern Pacific Company, for operating

reasons, has chosen to include the San Francisco

terminals in one yard under the control of one general

yardmaster (Tr. p. 73), it is apparent that the net-

work of tracks at the points marked "A" and "B"
on the plat were subdivisions within the general yard

connected by a single running track over which these

transfers moved. A reference to the plat makes it

difficult to arrive at any other conclusion than that

there is a distinct yard at "A" and another one

at "B".

In any event, whether or not there is one or more

yards at San Francisco is immaterial, for the sole

question is whether the movements complained of

were trains or mere switching operations. To make

the application of the law depend upon whether the

movement was wholly within the yard would place

in the hands of the carrier the power to restrict the

application of the law by further extending the

boundaries of their yard.
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In the ease of U. S. r. (\ B. d Q., 237 U. S. 410,

the Supreme Court, in passing upon another case

involving the air brake law, said that:

"the controlling test of the statute's application

lies in the essential nature of the work performed

rather than the names applied to those engaged

in it."

It seems obvious that the movements here under

discussion, which were made as a unit from one dis-

tinct point to another for a distance of over a mile,

are train movements irrespective of what the carrier

chooses to designate them for operating purposes.

These transfer movements crossed at grade several

streets which were used by various kinds of traffic.

Having in mind that the purpose of the Safety Ap-

pliance Acts is to promote safety to employees and

the traveling public, it is hard to imagine a situation

where it is more necessary that the enginemen have

such control of these transfer movements as to bring

them to a stop in order to avoid accidents. This is a

busy yard and safety demands that the trains be so

equipped as to make it possible for enginemen to bring

them to a stop in the least possible space of time and

distance.
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II.

THE LOWER COURT ERRED IN ADMITTING TESTIMONY AS

TO RELATIVE SAFETY IN OPERATING THE TRANSFER

MOVEMENT WITH OR WITHOUT USE OF AIR BRAKES ON

THE CARS.

With respect to the first assignment of error relat-

ing to the admission of testimony as to the greater

degree of safety in operating these transfer move-

ments without the use of air brakes than with such

use, the Supreme Court, in the Louisville & Jefferson-

ville Bridge case, supra, said, page 539:

<<* * * £>ut ^e construction which the act

should receive is not to be found in balancing the

dangers which would result from obeying the law

with those which would result from violating it,

nor in considering what other precautions will

equal, in the promotion of safety, those prescribed

by the act. Such considerations were for Congress

when enacting the law and it has repeatedly been

held by this court that other provisions of the

Safety Appliance Act impose upon the carrier the

absolute duty of compliance in cases to which they

apply and that failure to comply will not be

excused by carefulness to avoid the danger which
the appliances prescribed were intended to guard
against, nor by the adoption of what might be

considered equivalents of the requirements of the

act."

In the same connection that court also said, in the

Northern Pacific case, supra, 254 IT. S. 251, 255

:

* Congress has not imposed upon courts

applying the Act any duty to weigh the dangers
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incident to particular operations ; and we have no

occasion to consider the special dangers incident

to operating trains under the conditions here

presented."

From the foregoing citations it is evident that the

admission of the testimony objected to was clearly

inadmissible, and it was therefore error to permit the

question to be answered. In addition the introduction

of such testimony tends to becloud the issue and should

for that reason have been excluded.

While not a part of the record, it is a circumstance

of which this Court might wrell take judicial notice

that on certain occasions San Francisco is enveloped in

a dense fog that makes all kinds of traffic hazardous,

particularly railroading. In U. S. v. Chicago, B. &
Q. By., 237 U. S. 410, 412, the Court said:

"* * * And not only were these trains ex-

posed to the hazards which that provision was
intended to avoid or minimize, but unless their

engineers were able readily and quickly to check

or control their movements they were a serious

menace to the safety of other trains w7hich the

statute was equally designed to protect."

Irrespective of what some particular witnesses

might say to the contrary, it requires no stretch of

the imagination to see that a transfer movement of,

say, 20 cars can be brought to a stop more readily and

easily with the powTer brakes in use on every vehicle

in the transfer than can be done with the brakes

applied on the head end only, for such limited appli-
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cation would in case of emergency allow the cars be-

hind to continue onward and bump into the locomo-

tive, and thus prolong the retardation of the speed

of the entire train or unit. To argue otherwise is akin

to saying that the motorist is as safe with 2-wheel

brakes as with 4-wrheel brakes. It is not an exaggera-

tion to say that many conditions might arise where the

variation of the stopping time of a transfer movement

might mean the difference between safety or a serious

accident. All of the cars involved were equipped with

air brakes and all that would have been required to

have all of the air brakes under the control of the

engineer was to couple the air hose between the var-

ious cars and the locomotive.

CONCLUSION.

Wherefore, it is respectfully submitted that the

judgment should be reversed.

Geo. J. Hatfield,

United States Attorney,

L. E. Kilkenny,

Assistant United States Attorney,

James O. Tolbert,

Special Assistant to

United States Attorney,

Attorneys for Appellant.
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No. 6771

IN THE
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For the Ninth Circuit

The United States of America,

Appellant,

vs.

Southern Pacific Company,

Appellee.

Appeal from the District Court of the United States for the

Northern District of California, Southern Division.

BRIEF AND ARGUMENT FOR APPELLEE,

I.

Statement of the Case.

The statement of the case in Appellant's Brief is a

bare outline of the pleadings and evidence.

As suits for penalties under the Safety Appliance

Acts depend to so great an extent on the facts peculiar

to the individual case we shall state the facts more

fully under appropriate divisions of the Argument

hereinafter made.



The case was tried before Hon. Frank H. Norcross,

United States District Judge, sitting without a jury.

He filed a written opinion (Rec. pp. 24 et seq.) in

which he summarized the evidence, pointed out that

each case of this character must be decided on its pe-

culiar facts, analyzed the Supreme Court and other

Federal Court decisions relied on by the plaintiff and

concluded "that 'the essential nature' of the move-

ments in question was switching and not train move-

ments". Judgment for defendant was accordingly

ordered and entered.

II.

Question Involved.

The sole question involved is whether the trial court

was correct in coming to the conclusion next above

quoted from his written opinion.

III.

Argument.

While the facts may appear somewhat involved to

one unfamiliar with railroad operation in general and

that of the defendant's San Francisco Yard in par-

ticular, they may be divided for clearer understanding

and for separate discussion and application into two

main groups:



(1) The " essential nature of the work done/' the

manner of doing which is complained of ; and

(2) The evidence as it bears on the comparative

safety, in the circumstances, of the work done.

Other points not requiring a discussion of the facts

are separately treated.

The only intermediate error specifically assigned

will be discussed in Subdivision 5 of this chapter.

1. "The Essential Nature of the Work Done" Shows

That the Movements Were Not Train Movements.

The only movements complained of were over the

track shown in green on Plaintiff's Exhibit No. 1, a

copy of which we append to this brief.

That track was not a main line track, nor used for that

purpose. It was a "drill" track used for switching opera-

tions and for connecting two units of the yard used for

distinct purposes. The "movement of cars" (complained of

in each count) was "on a line which has no other connec-

tions except with switching tracks and which line in pur-

pose and reality is but an extension of such switching

tracks" (Trial Court's Opinion, Rec. p. 30).

Although no cars were set out of a drag or picked up

by it during the time it was on the green track it is clear

that each movement over that track was merely part of a



unitary movement, the sole purpose of which was to switch,

assemble or classify cars.

Therefore, as found by the trial court (Rec. p. 32) " 'the

essential nature' of the movements in question was switch-

ing and not train movements".

Thus, while plaintiff's Inspector Engles testified as

to the beginning and end of each movement on the green

track, he did not tell, because, as he said, he did not

know, what became of the cars when the unit left the

" green track". It is apparent from his testimony that

as a part of and at the end of the movements that

entered both areas the unit in each case was distribu-

ted and placed on different tracks (Rec. pp. 42, 43, 44,

45). It is also apparent that that was done by the

same locomotive and ivas an essential part of a con-

tinuous switching operation that was in part only over

the green track. It is certain that none of the movements

in question was of a drag that came from the Bay Shore

area of the yard where freight trains are made up and

broken up (Rec. p. 53), although some of those drags

from the Bay Shore go into Area "A" as well as Area

"B" (Rec. p. 55). We say this, first, because "the track

that the so-called Bay Shore drag uses is not the same

as this switching drag was operated on that the com-

plaint refers to" (Rec. p. 55), i. e., the green track;

and, second, because Trainmaster Hopkins testified

without contradiction (Rec. p. 64)

:

"The air is coupled on all drags between all

units of the San Francisco yard and Bay Shore

;



they use the main line from a point near Six-

teenth Street to Bay Shore; there is a filled-in

trestle across the channel."

An inspection of the map (Plaintiff's Exhibit No.

1), a copy of the relevant portion of which follows

this brief under the same cover, will do more to fix

in one's mind the physical facts of the portion of the

San Francisco yard where the movements occurred

than several pages of explanation. Probably the read-

er of this brief can best orient himself by the South-

ern Pacific passenger station at Third and Townsend

Streets, which is shown on the map and so marked,

and by the red line on the map which represents a

part of the double track main line over which South-

ern Pacific passenger trains arrive at and depart from

that station. The area marked "B" which is grid-

ironed with parallel tracks and extends southwesterly

from the passenger station is described by Train-

master Hopkins as follows (Rec. p. 55) :

"The green track is what I refer to as the drill

track. The lines shown on Exhibit No. 1 that

connect with the green track and northeast of it,

through blocks 130, 132, 134, etc., are industry

tracks; they are strictly industrial tracks, spurs,

for the purpose of serving industries with cars

and taking cars away after they are loaded ; they

are in no sense main line tracks. Except for the

banana train, none are made up in the area shown
on this map."



He further testified (Rec. p. 62)

:

"Now, as to the area marked 'B', that is used

for other purposes. The territory in 'B' is more
of a freight shed territory, and other industries,

of course, that are reached in that territory, as

well as the tracks that are known as 47 and 48,

which are used as an assembly track; in other

words, cars in this territory, as they are taken out,

are thrown over there, and as they assemble into

a suitable drag they are taken to Mission Bay for

movement and connections, or to Bay Shore for

train movement. Taking a typical case for illus-

tration: Suppose a drag of twenty cars comes

from Bay Shore and goes through Tunnel No. 2

and Tunnel No. 1 and leaves the main line track

just south of Barstow Street; it does not touch the

green line track coming from Bay Shore; then

supposing, in that drag of twenty cars, we have

some of them that are to be taken across San
Francisco Bay by the car ferry, and some of them
that are going to the Santa Fe, and some of them

that are going to these sheds E, F, and G, shown
in the area marked 'B', that drag of twenty cars

would be segregated in the area marked 'A' and

the cars that went to the Santa Fe would be trans-

ferred to it, and those that were to go up to the

area marked 'B' would be taken to it over the

green line. Now, taking a typical drag of cars

moving from 'B' to 'A' over the green line; they

might consist of several different classes of cars,

some to go across the bay on the car ferry, some

to be transferred to the Santa Fe, and some to the

Western Pacific, and some to the Belt Line. The

reason for taking them there is that that is the



segregating point for San Francisco cars; it

would not be possible to do the segregating at the

area marked 'BV

Area "A", as to some extent explained in the quo-

tation next above, is devoted to somewhat different

uses than Area "B". It will be seen that it is con-

nected with the remainder of the yard by several

tracks— one of which is the green track,— that

it adjoins warehouses, and that track connections are

afforded from it to the Santa Fe railway yards, the

Santa Fe freight slip, the freight slips of the South-

ern Pacific, as w7ell as the "Belt Line"—the State

owned terminal railroad that serves the piers shown

on the map and also the industries that have spurs

springing from the Belt Line.

Area "A" was described by Trainmaster Hopkins

(Rec. p. 60) :

"The area of tracks used by the railroad and

marked 'A', is for assembling cars from industrial

sections, transfers, and from boats arriving in

Mission Bay slip into drags, where they are taken

to Bay Shore and segregated for train movement.

There are three different units in that system of

tracks in the area marked 'A'. There is wThat we
call the Elliott yard, there is the hay yard, and
there is the Mission Bay unit. These units are all

in the Mission Bay area. There are also indus-

trial tracks in the district dowrn in the vicinity of

the channel. In addition to that, there is a sys-

tem of team tracks in what is known as the hay
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yard. That is all reached from this point here

—

that is an extension of the green line. These

tracks are also used for preparing cars for special

commodities, such as for sugar. They are also

used for cars to be transferred to the Atchison,

Topeka & Santa Fe Railroad; the segregation is

made at that point. The extension of the Santa

Fe tracks, where their switching is done, is shown
on the map, just west of Piers 48 and 50 ; it goes

on down. Their particular yard is in China Basin.

All cars received from the Santa Fe, and also

from the Western Pacific, and also from Southern

Pacific boats through the point shown as S. P.

Ferry Slip, are segregated into drags in this Mis-

sion Bay area, and hauled in solid drags to the

Belt Line Transfer. That includes cars that

arrive through those agencies that are delivered

all the way from Townsend Street to Fort Mason.

Fort Mason is not shown on this map ; it is north

of the portion shown as Union Ferry Station."

He further described Area UA" by saying (Rec.

p. 62) :

"The railroad term '

classification' as applied to

freight cars [yards] is that portion of the yard

that is used for segregating cars to units for dif-

ferent train movements, for delivery to other car-

riers, and with boat connections, and rail connec-

tions. I would say that it would be very proper to

call the area marked 'A' a classification unit or

area."

Thus it is clear that areas "A" and "B" are not,—as is

stressed in some of the cases hereinafter discussed,—sepa-
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rate and distinct "yards". Each area has its different uses

appropriate to its location, distinct from the other area and

necessary to a complete "yard" at a terminal such as

San Francisco.

Now, as to the green track and its uses.

Trainmaster Hopkins, concurred in by General

Yardmaster Selden (Rec. p. 73) characterized the

green track as a drill track, saying (Rec. p. 55) that

there are three drill tracks paralleling the main (red)

track, and that

"What I mean by a drill track, is a track that

is used for switching purposes, drilling back and

forth, and from which spur tracks and industries

are taken off ; that is, to be distinguished from the

main line track; that is, an inside track that is

independent of the main line track entirely, and

on which no movements of main line travel are

made. The track shown in green in Exhibit No.

1 is the connection between the area marked 'A'

and the area marked 'B'; that was also true in

November, 1930, and also before and since then;

it was not used as a main line track in whole or in

part ; it is entirely separate and distinct from the

main line track. The green track is what I refer

to as the drill track."

He further said (Rec. p. 63) :

"As to the necessity or convenience to go upon
any main line track in going from 'A' to 'B', or

from 'B' to 'A', there is no point that you can

go from this drill track to the main track, except
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through the connection which is in the vicinity of

Sixteenth Street; it is shown in a black line, just

about east of Block 32. There is no connection

between King Street and Sixteenth Street, be-

tween this drill or any of the drills and the main
tracks. By 'this drill,' I refer to the green line as

shown on Plaintiff's Exhibit No. 1, for the reason

that there is another drill track between this green
line,—that is shown in the black line on this Ex-
hibit—and the red line, which is the track that is

used by Bay Shore drags going direct from Sixth

Street to Bay Shore/' (Note: air is always

coupled in those drags; Rec. p. 64.)

It is also beyond question in this case that the green

drill track is customarily used for switching purposes,

and is not merely a connection between "A" and "B".

As to its use for switching purposes, Trainmaster

Hopkins said (Rec. pp. 56-58)

:

"As to the use of the west end of this green line

for switching purposes, that is, the end nearest

Sixth Street, that is a territory that serves the

freight sheds ; in addition to that, it serves indus-

tries that reach down as far as Third and Berry

Streets, Third and Channel, which can be identi-

fied as the Southern Pacific Terminal Building.

In the territory between that and Sixth Street,

there are several spurs serving lumber yards,

rock bunkers, and sundry industries in the terri-

tory. This green line is used by engines in switch-

ing for the sheds, and in making what we would

call a double freight movement, doubling from
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one track to another. On drags of thirty cars, the

engine would be approximately half of the dis-

tance on the straight green line between 'B' and

'
A'. That would be about between Irwin and Hub-
bell. In the reverse direction, an engine switching

or doubling a long drag in the part marked as 'A',

—if it were possible for the two of them to be

working on that lead at the same time, the engines

would almost come together on the green line; it

is a single track lead there. There are three tracks

in there ; the No. 2 lead is next to the main track

;

the No. 3 lead is the lead that is used to Mission

Bay; No. 4 is a drill lead off which these spurs

lead that you asked me about a few minutes ago

;

that is only used as an emergency lead; this is a

single track lead in the movements that are re-

ferred to. In November, 1930, prior thereto and
since, the green line tracks have customarily been

used in these switching operations that I have

been describing; for a period of years there has

been no change in the movements there.

When I speak of doubling over,—I mean by

that, taking a drag of twenty cars, that ten cars

might be on one track and ten on another in the

area marked 'B'; in other words, the engine has

to pull maybe ten cars off one track and pull them
out a sufficient distance to get over the switch and
throw the switch, and then back up on the others

to complete the drag."

He further said on cross-examination (Rec. p. 68) :

"It is a fact that all of the movement of cars

from the area that is marked 'A' to and from the
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area marked 'B' are made over the green track,

but that track is also used as a switching lead to

both 'A' and 'B'. As to what I mean by a ' switch-

ing lead': A drag that is being switched in the

portion shown as * A', or Mission Bay, with a num-
ber of cars, will be half way dowTn this track be-

tween 'A' and 'B' in a switching movement or

moving from one track in 'A' to another track in

'A', in making a move. What I mean by that is

this: We will pull, say thirty cars out of 'A' from
probably different tracks, or probably make a

straight move from one track in 'A' to another

track in 'A'. In making that move, the engine

will be half way down the same track in a straight

line between 'A' and 'B' in order to make the

move. In making a similar move in 'B' the same

condition would exist; that is, a car movement
may be made out of 'A' onto that track shown in

green, the locomotive proceeding about half way,

and then these cars may be backed into the area
4 A' again onto another track; and a like move-

ment may be made in the area 'B'. There is a

parallel track to the green track that has spur

track connecting, but not with the green track."

The use of the green track is further summarized

by Trainmaster Hopkins on page 70:

"Cars are moved in drags, or transfers, or

whatever they may be called, from the area

marked 'B' to the area marked 'A', for the pur-

pose of segregation into drags at Mission Bay
area for delivery to connecting lines, and for

movement from Mission Bay to Bay Shore for
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train movement, as well as for delivery to indus-

tries in the Mission Bay area, or vice versa.

Cars moving in the reverse direction, that is

from 'A' to 'B', are cars that are brought in in

drags from Bay Shore and Mission Bay, segre-

gated for delivery to industries or sheds; also ears

received from connecting lines through the trans-

fer, as tvell as by boat from Oakland and Sausa-

lito."

It is clear that any movement over the green track

tvas merely part of a switching, classification, assemb-

ling or breaking up movement and the trial court in

effect so found.

The engines specified in the complaint were switch

engines, used for no other purpose. The drags were

not scheduled time table movements nor made under

the direction of a train dispatcher nor handled by

road crews, the crews that handled them being yard

crews (Rec. p. 56). They were not furnished with

cabooses nor did they carry markers—either lanterns

or flags (Rec. pp. 49-50).

We respectfully submit that the facts show that the

movements in question were not "train" movements

as that term has been explained in the decisions of

the federal courts, the relevant ones of which are suc-

cinctly analyzed in the opinion of the learned trial

judge (Rec. pp. 24-32).
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2. Comparative Safety of the Movements Com-
plained of.

We are somewhat at a loss to understand the theory

of counsel for the appellant with respect to the safety

features of the case. They assign error " relating to

the admission of testimony as to the greater degree of

safety in operating these transfer movements with-

out the use of air brakes than with such use" (Appel-

lant's Brief, p. 24)—which we discuss later in this

brief, then immediately invoke the judicial notice of

this court "that on certain occasions San Francisco

is enveloped in a dense fog that makes all kind of

traffic hazardous, particularly railroading", and close

their brief (Appellant's Brief, pp. 25-26) with a dis-

cussion of the relative lengths of time within which

a drag of cars can be stopped with power brakes or

with engine brakes alone, concluding the argument

with the statement:

"All of the cars involved were equipped with air

brakes and all that would have been required to

have all of the air brakes under control of the en-

gineer was to couple the air hose between the

various cars and the locomotive."

The last quoted statement is somewhat obscure. In

order to have power brakes operative throughout the

entire length of a cut or drag of cars it is necessary that

the hose be coupled not only between the engine and the

front end of the head car, but also between the rear end

of that car and the head end of the car immediately
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behind it, and so on throughout the length of the collec-

tive unit, and then close the angle cock on the rear end

of the rear car to prevent the escape of the compressed

air through the entire drag. Such connections are made

by hand—not automatically as is the case with car

couplers—and that is one of the main reasons why

courts have exempted switching- movements, move-

ments in making up and breaking up trains, etc., from

the power brake provisions of the act.

At the trial counsel for appellant were careful to

prove that certain streets were crossed at grade and

the extent of the protection given by human flagmen

(Rec. p. 43), as well as the hours the flagmen were on

duty (Rec. p. 46). On this appeal, however, they argue,

citing Louisville & Jeffersonville Bridge Company v.

United States, 249 U. S. 534, 63 L. ed. 757, that, to use

the language of the Supreme Court in that case:

"But the construction which the act should re-

ceive is not to be found in balancing the dangers

which would result from obeying the law with

those which would result from violating it, nor in

considering what other precautions will equal, in

the promotion of safety, those prescribed by the

act. Such considerations were for Congress when
enacting the law, and it has repeatedly been held

by this court that other provisions of the Safety

Appliance Act impose upon the carrier the abso-

lute duty of compliance in cases to which they

apply, and that failure to comply will not be ex-

cused by carefulness to avoid the danger which the
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appliances prescribed were intended to guard
against, nor by the adoption of what might be

considered equivalents of the requirements of the

act."

As an abstract statement of law the quotation wyould

commend itself even without the supreme authority of

the court that uttered it. But it comes at the end of a

detailed discussion of the operation there condemned,

all to the point, as stated by the Supreme Court at the

end of the discussion, that " these suggestions serve to

emphasize the dangerous character of the movement".

So it will be found in almost every case cited by counsel

or appearing in the books wherein a given operation

has been held to have required the coupling of air hose

and the operative condition of the power brake. Those

discussions have not been to justify the existence of

the act ; its justification under the police power of the

nation and the Commerce Clause was judicially settled

soon after its enactment. Rather have those discus-

sions been in an effort to determine from the surround-

ing circumstances whether the movement under consid-

eration was that of a train as Congress used that word,

and in an effort to apply to the case considered the

rule laid down in United States v. Chicago, B. & Q. R.

Co,, 237 U. S. 410, 413, 59 L. ed. 1023, 1027, approved

in the Louisville & Jeffersonville Bridge case, supra,

that:

"* * * the controlling test of the statute's

application lies in the essential nature of the work

done."
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It is more convenient and more expeditious for a

yard crew in handling two or more cars in a switch

drag or in a movement incident to the making up or

breaking up of trains or the spotting of cars on spur

tracks for unloading, or at industry or warehouse

platforms for the same purpose, to do so without coup-

ling the air, a process which necessitates manual coup-

ling (connecting) of the air hose between all of the

cars at the time the drag is made up and manual un-

coupling and re-coupling to afford a continuous air

line each time the drag is broken and a car set out of

or added to the collective unit. It is also true that

operation of drags without coupling the air hose is less

expensive. Counsel intimate (p. 26) that it is not.

Their intimation is "off the record", so that we feel

free to say that unnecessary coupling of air creates

an added and locatable out-of-pocket wage expense in

addition to that incident to delay. As to that we have

something to say in the next subdivision of this chap-

ter, but the element of hazard involved in operating a

drag of cars without coupling the air in a territory

where the hazard of collision is ever present or un-

usually frequent is often—and properly so—a deter-

mining factor in the railroad operating officials' in-

structions to yard crews on the subject. The incentive

is not theoretical. If an accident occurs which results

in personal injury to or death of an employee and is

fairly attributable to disobedience of the Safety Appli-

ance Acts by the employer, the financial penalty is far

more severe than that for a violation of the act itself.

Section 7 (U. S. Code, Title 45, sec. 7) provides that:
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"Any employee of any common carrier engaged
in interstate commerce by railroad who may be

injured by any locomotive, car, or train in use

contrary to the provisions of this chapter shall

not be deemed thereby to have assumed the risk

thereby occasioned, although continuing in the

employment of such carrier after the unlawful
use of such locomotive, car, or train had been
brought to his knowledge."

Then, too, the effect on a railroad defendant where

in an action for damages such as a grade-crossing

case a violation of the Safety Appliance Acts is proven

to have been a contributing cause, no matter how
slight, is too well known and too serious to require

more than its mere mention here.

So that, while switching operations may legally be

carried on without coupling the air and for some dis-

tance on a genuine main line, provided they are true

switching operations, and while true "making up"

or " breaking up" operations may be similarly carried

on without coupling the air, it is not considered good

railroad practice so to do where other tracks are

available; and while a " train", within the meaning of

the Safety Appliance Acts, may be operated on a

non-main line track, such is not the practice.

It has naturally followed that in all or almost all of

the reported cases the courts have taken into consid-

eration the hazard, and particularly the main line

movement, involved, not as controlling the decision,
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but as in large measure determining what the Su-

preme Court has described as "the essential nature

of the work done."

It is therefore entirely legitimate in the instant

case to call attention to the lack of hazard in the chal-

lenged operations over the green line shown on Plain-

tiff's Exhibit No. 1, not because the character or ex-

tent of hazard controls the case itself but because the

hazard or comparative lack of hazard in an operation

is a strong indication of and one of the prime factors

in determining "the essential nature of the work

done". The courts have evidently and properly as-

sumed that railroad operators and their legal advis-

ors from selfish as well as humanitarian motives try

to observe both the spirit and the letter of the law in

classifying operations that are not distinctly and un-

questionably, regular "train" operations.

In the preceding subdivision we summarized the

testimony as to the reason for and essential character

of the movements; we will now abstract that relating

to any hazard inherent therein or incident thereto.

The instant case is freer from such hazard than any

of the reported cases.

The route traversed was over the "drill track"

(Rec. p. 55) shown in green on Plaintiff's Exhibit No.

1 (copy appended hereto). That track is "not used

as a main line track in whole or in part ; it is entirely

separate and distinct from the main line track" (Rec.

13. 55) which is shown in red on that exhibit. The



20

tracks shown as connecting with the green track "are

in no sense main line tracks' 7 (Rec. p. 55). The streets

crossed by the green track at grade are for the most

part in the category of "paper streets" so far as arte-

rial use is concerned. Inspector Engles described them

(Rec. pp. 43, 44, 45) but did not go into details con-

cerning them. Trainmaster Hopkins said of them

(Rec. pp. 58-60)

:

"As to the form of crossing watchman protec-

tion at the main streets, beginning at Sixth

Street: At Sixth Street, ordinarily, the engine in

starting from that territory would be south of

Sixth Street proper; after leaving Sixth Street

the first crossing that is made from between the

freight sheds is Berry Street; at this point there

is a crossing watchman between seven A. M. and
six P. M. The next open street is Hooper Street

;

there is no protection at that crossing. The travel

on Hooper Street is negligible; the same applies

to Irwin, Hubbell and Daggett; the company
maintains crossing watchmen at Irwin and Hub-
hell (later, p. 67, corrected to "Hooper") Streets,

but not at Daggett. Barstow comes into Sixteenth

Street and is not across the tracks. There is a

flagman for twenty-four-hour periods at Sixteenth

Street. Continuing around, you again cross Six-

teenth Street at the mouth of Mission Bay, where

there is a twenty-four-hour watchman service.

As to the character of the travel on Irwin, Hub-
bell, and Daggett Streets, as shown on Plaintiff's

Exhibit No. 1: In the morning, probably from

seven to nine, there will be a few truck movements
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reaching industries that are in the territory served

by the spur tracks shown on this map. Again,

there will be infrequent movement over these

tracks throughout the day.

The viaduct over Sixteenth Street is shown with

approximate correctness on Plaintiff's Exhibit

No. 1. That viaduct was built through a franchise

arrangement ; am not sure of the year, but I think

it was around 1914. It was made to direct the

traffic away from the grade crossing on Sixteenth

Street, which is continuously blocked by our en-

gines in switching Mission Bay; we block Six-

teenth Street as much as thirty minutes to an hour

at a time. That is the street with the greatest

volume of traffic in that neighborhood. Berry

Street in the early morning is a heavy traveled

street and is busy. There is nothing to prevent

the driver of trucks or other vehicles from using

this viaduct when the crossing is blocked, or if

they fear they might collide with or be collided

by some locomotive or string of cars. The reason

they do not use it is that the grade is pretty stiff

on the approach; also trucks use it, also pleasure

automobiles. The ones that do not want to use it

just have to wait until the crossing is unblocked."

And again (Rec. pp. 61-62, 63) :

"The traffic at night is practically nothing. It

is very, very infrequent on all of them, including

Sixteenth Street; that is, Sixteenth Street after

nine O'clock at night, and on Berry Street after

six o'clock at night.
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"As to the physical condition of these grade

street crossings and the ability of drivers and
pedestrians to see an approaching train on the

green line, they are wide open crossings; there is

no obstruction of the view."

"This green line does not cross any street car

tracks, nor any main line railroad tracks of this

or any other railroad."

As to the actual handling of the drags Inspector

Engels' testimony was:

The movement on November 10 was about a mile, the

locomotive hauling ten cars ; air hose were not coupled

(Rec. p. 55); the movement was from Area "B" on

the exhibit to Area "A" (Rec. p. 43). The movement

on November 11th was from Area "B" to Area "A",

26 cars, no air coupled (Rec. pp. 43-44) and for about

a mile. The movement on that day was at not more

than three miles per hour (Cross Ex., Rec. pp. 46-7)

although later he said (Cross Ex., Rec. p. 47) speaking

of all the movements

:

' 'The engineers would stop these movements

with the locomotive and tender brakes. Whether

or not it would be a difficult matter to stop a train

at a speed of five or six miles an hour on a level

track with those brakes would depend on circum-

stances. I would say that these transfers were

operated between five and ten miles an hour. I

would not say exactly five miles an hour; they

may have exceeded that, or they may not, in some

instances."
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The movement on November 12th was from Area

"B" to Area "A", with 20 cars, the engine pushing

them; no air hose connected. The movement on No-

vember 13th (Rec. p. 45) was of 8 cars from Area "A"
to Area "B"; no air hose coupled. Another movement

on November 13th was of 13 cars from Area "B" to

Area "A"; they were pushed ahead of the locomotive

without coupling air hose (Rec. p. 45). He further

said (Rec. p. 47)

:

"The type of the locomotives used is what is

classified as a switch engine ; that is an engine that

is customarily used by the Southern Pacific and

other railroads in handling cars for the making up
and breaking up of trains, called the classification

of cars, and the spotting of cars at industry loca-

tions, and the taking away of cars from indus-

tries. They are equipped a little differently from
the so-called road engine which is sent out with a

freight or passenger train after that train has

been made up; the constructions may be a little

different; they are not entirely used as road en-

gines. Still, I have seen a great many road engines

used in switching service, engines that were really

road engines. When these engines were used in

switching service, they were generally equipped
as a switch engine, with safety appliance stand-

ards.'
7

The testimony of plaintiff's Inspector Engels was

amplified by defendant's witness Trainmaster Hop-
kins, whose qualifications are given at page 52 of the

Record.
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Trainmaster Hopkins vsaid (Rec. p. 58)

:

"I heard Mr. Engels' testimony about how
these transfers could be handled with braking-

power if there were no air brakes coupled up. I

do not agree with that testimony. The crew are

required by rule to be distributed over the tops of

these cars to manually control them by hand brake,

if necessary. Ordinarily, the brakes on the en-

gine could handle a drag such as has been de-

scribed here, running from eight to twenty-six

cars, at the speed at which they were operated.

The best proof that they could be handled is that

they have been handled that way to my knowledge

for twenty-five years, without accident."

In his redirect examination he said (Rec. pp. 69-70)

:

"The rule under the heading 'With Caution', on

page 8 of the Southern Pacific Rules and Regula-

tions of the Transportation Department, reads as

follows

:

'To run at reduced speed according to condi-

tions, prepared to stop short of a train, engine,

car, misplaced switch, derailing rail or other

obstruction, or before reaching a stop signal;

where circumstances require, train must be pre-

ceded by a flagman.' "

We have elsewhere said, and we desire again to em-

phasize in this discussion of the safety features of the

case as throwing light on and being one of the reliable

criteria of "the essential nature of the work done",

that the operations over the green track described by
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the witnesses and here challenged as violations of the

Safety Appliance Acts were carried on precisely as

they had been carried on for many years.

But, to operate drags without air was not the prac-

tice throughout the San Francisco yard in cases where

the statute if fairly applied to a particular operation

would require air hose to be coupled in that operation.

Turning again to Plaintiff's Exhibit No. 1 and the

explanatory testimony we find that the main passage

from and to the metropolitan portion of the San Fran-

cisco yard, within which lie areas UA" and "B", is

through a series of tunnels which begins with Tunnel

No. 1 as located on the exhibit. Trainmaster Hopkins

said (Rec. p. 61)

:

" Passenger trains coming in and going out of

San Francisco from the Third and Townsend
Street station use the red line main track entirely.

The passenger yard extends from Seventh Street

to Third, and are an entirely separate set of tracks

from those cited in the complaint; we do not use

that for freight purposes. The only freight move-

ment that is made over there is that a drag that is

coming in from either Mission Bay unit or the

Bay Shore unit going to Sixteenth Street terri-

tory pulls down through the interlocking plant

and backs out Townsend Street."

The San Francisco yard includes more than the area

shown on Plaintiff's Exhibit 1. Mr. Hopkins said

(Rec. pp. 53-54)

:

" Plaintiff's Exhibit No. 1 does not show all of

the San Francisco yard. That yard extends south
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from Tunnel No. 1 to San Bruno, including the

San Bruno station, and what is known as the old

main track via Valencia Street, which includes

sidings, at Burnell, Ocean View, Colma, and other

spur tracks in that territory, including an area

or district known as Bay Shore; that was also the

case November 10 to 13, 1930. With the exception

of the banana train on Friday night, the usual

and ordinary practice of the Southern Pacific

Company is to make up and break up freight

trains carrying freight southbound from San
Francisco, or northbound into San Francisco, at

Bay Shore. The banana train is made up in the

Mission Bay unit and leaves from that unit. This

was also the practice in November, 1930, and prior

thereto. There is one general yardmaster, Mr. J.

GL Selden, [Note: A witness who corroborated Mr.

Hopkins' testimony; Rec. pp. 73-4-5] who had

at that time, and still has, jurisdiction over the

San Francisco yard. He has yardmasters and as-

sistant yardmasters in the various units of yards.

The distance from Tunnel No. 1 to Bay Shore,

where these trains are made up and broken up is

4.1 miles. Neither before November, 1930, nor

then, nor since then, have road freight trains come
into San Francisco as road freight trains. As to

how the freight trains which go to make up these

road freight trains are taken out of San Fran-

cisco toward Bay Shore, and taken from Bay
Shore into San Francisco: they are moved in by

what is termed a yard drag, a drag service be-

tween the two units of the yard; that extends to

Mission Bay, Sixth Street, the Belt Line Trans-

fer, the Sixteenth Street industrial territory, and
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other industrial territory around the San Fran-

cisco terminal. [Note: Air is always coupled on

those drags, Rec. p. 24.] Referring to Plaintiff's

Exhibit No. 1, the Belt Line transfer starts at

Second Street and runs toward the Ferry Build-

ing. It is shown down here opposite Block 264

and down through that way. It is directly to the

south, you might say, of Block 264. The tracks

are parallel ; the short tracks are spurs. Block 264

is just west of Pier No. 30; it runs from there in

a westerly direction up to the point that would be

approximately opposite Pier 40.

These drags, as they come into the portion of

the San Francisco yard north of Tunnel No. 1,

and as they go out through Tunnel No. 1, are

coupled tvith air; they use the main track entirely

from San Francisco Tunnel No. 1 to Bay Shore.

These drags enter and leave the main track at the

area shown as 'A', approximately just west of

where Barstow Street is shown; you will notice

there is a connection there that goes right through

and goes into the main track, indicated by a black

line ; that is the connection from what we call the

switching drill into the main track ; they enter and
leave the main track through that point."

Further, Mr. Hopkins said (Rec. p. 67)

:

"Referring to the move of drags of cars to and

from Bay Shore when air was used: We have in

that service two types of engines, one known as a

consolidation type or a road engine that has been

converted to a switch engine by removing the

pilots and applying foot boards; in that type of
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locomotive the speed on the main track is thirty-

five miles an hour. On the switch type it is twenty

miles an hour. Twenty miles an hour on the main
track is the company's limitations on the speed of

these switch engines. Where the engine is pulling

a move on the green line shown on Plaintiff's Ex-

hibit No. 1 over this drill track, the speed will

average between six and eight miles an hour;

when the engine is shoving the cars ahead of it

the speed will average between four and five miles

an hour. The drags that are moved on the main
line to and from Bay Shore will average two or

three times as many cars as drags on the drill

track."

Thus, the uncontradicted testimony shows that while

it would be possible legally to conduct switching, and

other operations which the courts have held do not re-

quire control by power brakes, upon the double track

main line which is shown in red on the exhibit and its

continuance southerly through the series of tunnels

to the Bay Shore unit of the San Francisco yard, such

operations are not conducted on that stretch of track

without air hose being coupled and the power brake

operative. The reason is not entirely that the red

tracks and their prolongation are main line tracks,

although it is apparent that that is an important

factor. Other reasons are the greater length of the

Bay Shore drags (Rec. p. 68), greater speed main-

tained by the drags in which the air is coupled (Rec.

p. 68) as compared with the drags operated over the

green line, the greater congestion of traffic on the red
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line and its extension through the tunnels, the use of

the red track for through passenger trains, and the

exclusive use of the green line as a drill track for

switching and distributing cars and making up and

breaking up trains; in short, that the operation of a

string of cars—by whatever name called—on the red

track and through the series of tunnels without air

being coupled would be contrary to the spirit, if not

the letter, of the law.

Appellant's counsel seem unconsciously to feel that

the factor of safety is involved in this as in every case

arising under the air brake section of the Safety Ap-

pliance Act ; while explicitly disclaiming such an issue

they introduced evidence as to grade crossing protec-

tion that could have no relevancy other than to that

subject, and conclude Division I (p. 23) and Division

II (pp. 25-26) of their brief with arguments that the

facts in the case at bar present a situation of unusual

hazard.

May we be permitted again to say that our discus-

sion of the evidence in our case bearing on safety is

not an attempt to induce this court to set up its owrn

standards of safety in train operation and thereby

determine the defendant's guilt or innocence, but is in

the belief that in this, as in. practically all other re-

ported cases under the Air Brake section of the Safety

Appliances Acts, the presence or lack of extraordinary

hazard is a strong indication of the "essential nature

of the work done".
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3. While Expense of Compliance Is Not per se a
Defense to a Police Regulation, It Is One of the

Criteria In Determining the Reasonableness of a
Construction Thereof.

While the trial court declined to hear evidence as

to the additional cost of the additional coupling service

required to operate "drags" of cars with air brakes

fully operative therein (Rec. p. 65), there is neverthe-

less a general consideration of expense this court may
judicially notice and which should be given weight in

a case where the very best that can be said for plain-

tiff's construction is that it presents a doubtful or

border line" situation.
a

The effect of the construction contended for by ap-

pellant would not be confined to the San Francisco

Yard of the Southern Pacific Company. The practice

complained of is standard at every important term-

inal on our railroad system where like track arrange-

ments exist. Air hose must be coupled by hand ; they

do not couple automatically. It is obvious that to

couple and uncouple air hose when a drag is made up

or broken up or a car cut out or put in, slows yard

operation. It requires men to reach between the cars

to couple and uncouple the air hose and there is an

element of danger as well as delay in that manual

operation. In analogous circumstances danger is ex-

pressly recognized by Congress in the Safety car-

coupler section of the Safety Appliance Acts (U. S.

Code, Title 45, Sec. 2). Those are the two principal
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reasons why the courts have held that Congress did

not mean to include the switching and other car move-

ments that have been excepted by various Supreme

Court decisions. Otherwise the courts would have

clung to "the dictionary definition of 'a train of

cars' " (Louisville and Jeffersonville Bridge Case, 249

U. S. 534, 63 L. ed. 757), as the Safety Appliance Act

uses the word " train" without qualification. But the

same case (page 540) holds that it is the " essential

nature of the work done" that is determinative—not

the name given by a yard official or a Bureau inspector

to the collective unit of locomotive and cars.

Passing the question of safety, which is claimed to

be improper for us to argue here, the obvious fact re-

mains that in the aggregate on a large railroad system

the additional cost of air-hose coupling neither legally

required nor—in the judgment of the railroad officials

—required for safety, would be very large.

That is a sound objection to the laying down of a

rule in a quasi-criminal proceeding which is not clear-

ly within the spirit as well as the letter of the safety

statute. The objection is not controlling, but it is

ponderable.

The Transportation Act of 1920 (U. S. Code, Title

49, Sec. 15a) enjoins on the carriers economical man-

agement of their transportation facilities. Mr. Justice

Brandeis said of that provision and its cognate clauses

(Davis v. Farmers Co-operative Co., 262 U. S. 312,

67 L. ed. 996)

:
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"Avoidance of waste in interstate transporta-

tion as well as maintenance of service has become
a direct concern of the public."

This court is asked by appellant to place a construc-

tion on the Safety Appliance Act that will result in

widespread additional and, as we believe, unnecessary

expense—an expense so obvious as to require no proof

and to be within that judicial notice that declines to

close the eyes of the court to ordinary and every-day

practices and their necessary results.

True it is that added expense, or " uncompensated

obedience" (232 U. S. 548) is not a defense per se to

a police-power statute otherwise valid.

But we are here asked to submit an administrative

construction of a statute which hitherto has not been,

as to the San Francisco yard or other yards in like

situation, insisted upon by the body to whom such

enforcement is delegated. And when that construction

is insisted upon we may well bring up the matter of

an expense which is obvious and which hitherto we

have not been required to bear; we are justified in

urging that as one of the reasons why the construction

sought by the appellant should not be placed on the

yard operations involved in the case at bar.

The defense of unreasonableness is always available

in a civil action or criminal proceeding to enforce a

police-power statute, however definite the terms of the

statute may be. It is similarly available when an un-
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reasonably broad construction is sought to be given to

the statute. Expense of compliance is always one,

though only one, of the criteria of reasonableness.

It was said by Mr. Chief Justice Hughes in the

recent Los Angeles Depot Case (Atchison etc. By. v.

Railroad Commission of California, 283 U. S. 380, May
18, 1931), on pages 394 and 395, concerning the police

power of the state to " require railroad companies to

provide reasonably adequate and suitable facilities for

the convenience of the communities served by them":

"But the power to regulate is not unlimited.

'It may not unnecessarily or arbitrarily trammel

or interfere with the operation and conduct of

railroad properties and business.' (citing cases)

The question in each case is whether, in the light

of the facts disclosed, the regulation is essentially

an unreasonable one. (citing cases) And 'the

matter of expense is an important criterion to be

taken into view in determining the reasonableness

of the order' (citing cases.)" (Italics ours.)

In the Los Angeles Depot Case the order to build

a depot w7as not attacked under the Commerce Clause

but under the Fourteenth Amendment (283 U. S.,

opening sentence to "Third", p. 394).

The need for economy—efficiency and safety, of

course, being paramount—is not idly urged by us. The

deplorable state of the railroads in 1931, which pro-

gressively and substantially has grown worse since that

time, was judicially noticed by the Supreme Court



in the Grain Rate Case (Atchison, Topeka & Santa Fe
Ry. Co. v. United States, 284 U. S. 248, January 4,

1932), in which the change of conditions that has

brought that about is emphasized (p. 260) by Mr. Chief

Justice Hughes, speaking for the entire court, as the

" contemporary fact, dominating thought and action

throughout the country".

The considerations we dwell upon in this branch of

our brief cannot be lightly disposed of by appellant's

counsel by concluding (p. 26) that but little time would

have been required to have coupled the air hose. The

de minimis maxim has no application here. It begs

the question which on this branch of the case is whether

the court, in a case, which at the best for the plaintiff

is far from clear, should compel a practice which if

applied to thousands of similar operations during the

course of the year would obviously create a large

expense. That expense is "an important criterion to

be taken into view in determining the reasonableness"

of the extent to which the national police power is

claimed to be applicable to the facts in this case and

closelv similar cases.

4. The Leading Cases, Fairly Considered, Show That

the Movements on the "Green Track9
' Were Not

Train Movements.

We first question the accuracy of the frequent and

persistent use by appellant's counsel of the expres-

sions "transfer movements" and "transfers" to de-
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scribe the " essential nature of the work done", which

is "the controlling test of the statute's application"

(Louisville and Jeffersonville Bridge Go. v. U. S.,

249 U. S. 534, on p. 540; 63 L. ed. 757, 2nd col., p. 759).

The expressions are misleading if by their use it is

intended to convey the thought that the movements

were not of a class which the Supreme Court has held

not to be "train" movements.

In a broad sense, every movement of a car from one

position of rest to another is a "transfer movement"

regardless of purpose, designation or motive power.

The car is "transferred" when it is moving in a

through or local freight train under load and bill of

lading, when it is being hauled to a spur or side track

for loading or unloading, or when, alone or with other

cars, it is being placed in or taken out of a train. But

in none of those senses do counsel use the term; they

try to identify the movements in question with the

movement of "transfer trains" as that expression is

applied to the facts summarized in several of the re-

ported cases where the facts differed materially from

those in the instant case.

Our contention is, and the trial court substantially

held, that the movements were distinctly of the ex-

cepted classes in the mind of the Supreme Court when

it said in United States v. Northern Pacific, 254 U. S.

251, that "a moving locomotive with cars attached is

without the provision of the Act only when it is not a

train as where the operation is that of switching, classi-
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fying and assembling within railroad yards for the

purpose of making up trains". Under familiar rules

of construction the words that follow "as where" are

to be taken as merely illustrative, not as exclusive.

If the court had said "only as where" the definition

would undoubtedly exclude any operations except

those of "switching, classifying and assembling cars

within railroad yards for the purpose of making up

trains". Such was not the Supreme Court's intention

because trains must be "broken up" as well as "made

up", and to break up a train, cars must be switched

and classified and disassembled; there are, also, other

operations than the mere actual breaking up and

making up of trains that are of the same character

and for the same general purpose as switching, classi-

fying and assembling cars, and consequently such oper-

ations are not within the prohibition of the Act.

We welcome the citation of TJ. S. v. Erie R. R. Co.,

237 IT. S. 402, 59 L. ed. 1019, because it definitely

supports our contention. Said the court (our italics) :

"It will be perceived that the air-brake provi-

sion deals with running a train, while the other

requirements relate to hauling or using a car. In

one a train is the unit and in the other a car. As
the context shows, a train in the sense intended

consists of an engine and cars which has been

assembled and coupled together for a run or trip

along the road. When a train is thus made up

and is proceeding on its journey it is within the

operation of the air-brake provision. But it is

otherwise with the various movements in railroad
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yards whereby cars are assembled and coupled

into outgoing trains, and whereby incoming trains

which have completed their run are broken up.

These are not train movements but mere switch-

ing operations, and so are not within the air-brake

provision."

Counsel for appellant print the same excerpt on page

6 of their brief in the case at bar. While the court

held in the Erie case that the movements were train

and not switching movements, it is important to note

from the court's statement of facts that the trains were

"made up in yards like other trains"—which is not our

case,
—"proceeded to their destinations over main line

tracks used by other freight trains both through and

local"—which is again not our case; further that the

Erie trains "were not moving cars about in a yard or

upon tracks set apart for switching operations, but

were engaged in main line transportation"—an essen-

tially different state of facts from that in the case at

bar. The court then proceeded to discuss the element

of hazard to which we advert elsewhere in this brief.

The chief point of similarity between the case at bar

and the Erie case, supra, is thought by counsel for

appellant (p. 6) to be that in neither case were cars

set out between the time the engine coupled on to the

string of cars and its leaving them and proceeding to

other work. That was not controlling there and, as

we shall show is not here.
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Let us briefly examine the facts in the Erie Case:

There the movements in question were between

three independent yards, one of which was in Jersey

City. In that yard there were sixty tracks, in the

Weehawken yard eighty tracks, and in the Bergen

yard one hundred and fifteen tracks. The yards were

independent of each other and were connected by

double main line tracks used by other through and

local trains. They were in actual practice treated as

separate yards. Trains had to pass through a dark

tunnel over switches leading to other tracks and across

passenger tracks whereon trains were frequently

moved. No cars were switched out of the transfers

at any time because the transfers moved for delivery

from one yard to the other; they were separate and

unitary operations. Each yard was a regular station

at which freight, both local and interstate, was accept-

ed and delivered, as shown in the Erie's tariffs.

Companion to the Erie Case in principle and au-

thority is the Burlington, or Kansas City Case

(U. S. v. C. B. and Q. By., 237 U. S. 410; 59 L. ed.

1019). There the movement was within Kansas City,

and between two freight yards, on opposite sides of the

Missouri River over a main line track connecting

them, which was a track by which passenger and

freight trains entered and left the city. Each train

was moved as a unit from one yard to the other and

not infrequently was both followed and preceded by

other trains, passenger and freight. The distance be-
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tween the two yards in the city was about two miles

and the trains passed over a single track bridge a dis-

tance of three thousand feet, intersecting at grade

twelve or fifteen tracks of other companies and pass-

ing through the union depot company's tracks. The

trains in Kansas City usually consisted of an engine

and thirty-five cars, moving as a unit over a consid-

erable stretch of main line track which was a busy

thoroughfare for passenger and interstate traffic.

That was clearly a "run or trip along the road".

Counsel then rely on the case of Louisville and Jef-

fersonville Bridge Co. v. United States, 249 U. S. 534,

63 L. ed. 757, which concludes by saying that "the con-

trolling test of the statutes application lies in the es-

sential nature of the work done". They lift from the

opinion and isolate the language quoted on page 7 of

their brief without applying the statement of facts

that precedes the discussion by the court as to whether

the movement was a train movement.

In the Bridge Company Case which related to a

movement in the City of Louisville, the trip consisted

in moving a train with an engine and twenty-six cars

from a large terminal yard of Louisville & Jefferson-

ville Bridge Company, constituting the joint terminal

of the Big Four and Chesapeake & Ohio systems of

railway, over a main line track to a track of the

Illinois Central Railroad Company, used as a main

line by both the Big Four railroad and the Chesapeake
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& Ohio railroad, at a speed of fifteen miles an hour

over four city streets at grade and stopping them on

a main track ; then, reversing the engine, the train was
moved over the track of the Chesapeake & Ohio over

three city streets and stopped. Again reversing, the

train was moved over three city streets on the main
line track of Chesapeake & Ohio and then into the

Illinois Central yard where the cars were delivered.

The delivery of a train of cars in such circumstances

from the yards of one company to the yard of another

over tracks used by three other companies was with-

out a doubt a train movement and is clearly distin-

guishable from the movement involved in this case.

We feel impelled to remark that on the facts of that

case the Supreme Court was asked to adopt as strained

a construction of the act in favor of the bridge com-

pany as this court is asked to adopt on the facts in the

instant case against the Southern Pacific Company.

The difference between the two cases is not only

marked by the fact, as stated by the court and accented

by appellant's counsel, that the movement in the

Bridge Case was "a transfer of the twenty-six cars as

a unit from one terminal into that of another company

for delivery, without uncoupling or switching out a

single car", but also in the use of main lines as de-

scribed in the statement of facts, and in the extraor-

dinary and unusual hazard, apparent from the facts

and commented on by the court following counsel's

quotation ; all of those considerations marked the case

as one clearly within the spirit of the act and present-
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ing all of the hazards the act was intended to mini-

mize.

In the Northern Pacific or Duluth Transfer case

(U. S. v. Northern Pacific, 254 U. S. 251) there were

two movements: one with an engine and forty cars,

and the other an engine and forty-eight cars, the one

being the reverse of the other. In the first movement

the train started from the Furnace yard of eleven

tracks, passed through the Berwind yard and the

Boston yard to the Rice's Point yard, a distance of

about four miles. In making the movement it was

necessary to use tracks over which passenger and

other trains of three other lines were hauled, the

Duluth South Shore & Atlantic, the Soo Line, and the

Duluth & Transfer Railway, besides other trains of

the Northern Pacific Company itself. The railway

lines of the Duluth, Winnipeg & Pacific and the

Duluth, Missabe & Northern, and the Minneapolis,

St. Paul and Sault Ste. Marie were crossed in addi-

tion to the crossing of highways and street car tracks.

The particular track used was also used for hauling

trains hauling logs of the Duluth & Terminal Rail-

way and the trains of Duluth, Missabe & Northern

containing coal and lime. The trains were taken as a

unit from the Furnace yard to the Rice's Point yard

and delivered, being placed on tracks for the purpose

of being switched by other engines. Again there is an

almost complete lack of factual analogy between the

cited case and the case at bar.
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In the Minneapolis or Great Northern Case (Great

Northern By. v. U. 8., 288 Fed. 190) an examination

of the record and briefs shows a very marked distinc-

tion between that case and this case. There were sev-

eral yards involved,—the uO" and UP" and "Hay"
yards. Twenty-four cars were moved from track six

in the "P" yard past the "O" yard to a point where

the train entered upon one of the four main lines sev-

eral hundred feet west of the Lyndale Avenue Bridge.

Proceeding easterly it was moved along and over main

track No. 4 until it reached a cross-over between main

tracks Nos. 3 and 4 just westerly of that bridge, then

across over to and on main track No. 3 for a short dis-

tance under the bridge, then by another cross-over

reached main track No. 2 just east of the bridge and

proceeded along that track for three or four hundred

feet. It then crossed over to main track No. 1 where

it moved for about 200 feet until it reached the lead

switch into the Hay yard. At this point thirteen cars

were set out on main track No. 1 and the other eleven

cars were placed in the Hay yard. The carrier's tes-

timony in that case was specific that those yards were

separate and distinct; that the movement was a de-

livery from the "P" yard to the "Hay" yard, and that

it was not made for the purpose of reaching any in-

dustry. There were no cars picked up or set out en-

route and no placing of cars to industries. There were

different leads to each of the yards. The "P" yard

from which the train moved was used for the purpose

of getting cars together for different transfers to dif-
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ferent units of various yards of the company in Min-

neapolis. The transfers were brought in to the yards

by the Minneapolis & St. Louis Railway transfer, the

Minneapolis Eastern, the Chicago, St. Paul, Minne-

apolis & Omaha, the Northern Pacific, and the North-

field & Southern. The yardmaster testified that trans-

fer trains were moved from the "Hay" yards down to

the "P" yards. The movement was against the cur-

rent of traffic on the tcestbound main line.

Appellant cites the most recent air-brake case in

this circuit, that of United States v. Northern Pacific

Railway (December 18, 1931, C. C. A. Ninth Circuit)

54 Fed. (2d) 573. The citation is helpful to appellee

as a contrast to the operation involved in the case at

bar. The appellee Northern Pacific Railway was not

held guilty of violation of the statute except for a

movement of five cars from side tracks in the vicinity

of the depot and a return movement with two loaded

oil cars along the same route to the depot yard. The

movement condemned was on the main line for a dis-

tance of somewhat over half a mile, crossed several

city streets used by pedestrians and vehicles and "for

at least one-third of a mile the main line used ran

through the center of Wishkah Street, which was the

main highway for automobile traffic between Tacoma

and Hoquiam." The exhibit map shows that on these

blocks of that stretch were tracks jointly operated by

three railroad companies. This court, speaking

through District Judge James, concludes by saying

(page 574) :
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"In the transfer of cars from railroad yards to

nearby points, or to other yards of a railroad

company, where the main line is traversed for

substantial distances, the railroad company is not

authorized to claim that the movement is merely

one of switching, which will fall without the pro-

visions of the act. United States v. Erie Railroad

Company, 237 U. S. 402, 35 S. Ct. 621, 59 L. ed.

1019; Great Northern Railway Co. v. United

States, 297 F. 692 (C. C. A. 9). The authorities

cited, we think, fully sustain the conclusion be-

fore stated. It is proper to state, if what has

been said in this opinion is not already clear to

the point, that we do not intend to hold that dur-

ing the actual switching operations, at either of

the places where cars were left or picked up,

power brakes were required to be connected be-

tween the engine and cars; nor that the use of

the main line for switching or assembling trains,

within the railroad yards, would bring such

movements within the statute provisions."

Neither the statement of facts nor the conclusion in

that case in any way impairs our defense here.

Practically all of the cases referred to in Appel-

lant's Brief in support of their contention that the

movements complained of were train movements were

cited to the trial judge. He first listed them on page

26 of his opinion as printed in the transcript of record

and then proceeded to show that they do not control

the case at bar because the facts in each of them differ

from those peculiar to the movements in the San
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Francisco yard. We refer to the analyses thereof

made by the trial judge, calling particular attention

to the importance he gave the fact that the green track

shown on Exhibit A was a track "in fact set apart

for switching operations" (Rec. p. 29) and to his

statement on page 30 (italics ours)

:

"In the Northern Pacific case (254 U. S. 251)

the Supreme Court said:

'A moving locomotive with cars attached is

without the provisions of the act only when it

is not a train; as where 'the operation is that

of switching, classifying and assembling cars

within railroad yards for the purpose of mak-
ing up trains.'

From this it does not necessarily follow that a

movement of cars as in the case at bar is a train

within the meaning of the statute where such

movement is on a line which has no other connec-

tions except with switching tracks and which line

in purpose and reality is but an extension of such

switching tracks.

In the Great Northern case (288 Fed. 190) the

court said:

'The mere fact that the Railroad Company
designates a large stretch or tract as yard does

not make every operation therein a switching

operation. If so, the act could be avoided by in-

cluding large areas in the term yard.'

The two portions of the yard, designated units

in the case at bar, present quite a different situa-

tion than is presented in the Great Northern case

(288 Fed. 190). The question whether it be a
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train or a switching movement must be deter-

mined by the peculiar facts of each case. If the

entire movement is within a designated yard that

is a fact to be considered with other pertinent

facts. As said in the Illinois Central case (14 Fed.
(2d) 747):

'The decisions turn upon the particular facts

of each case. All of them contain many varying
and conflicting factors, no one of which alone is

controlling/ "

In the Wenatchee case, referred to by appellant's

counsel (Great Northern v. United States, 297 Fed.

693; C. C. A. 9th Circuit), two strings of cars were

first assembled and then moved from one yard, Apple-

yard, over a track used for moving westbound through

freight trains over it, to another yard, the old yard,

a distance of 8000 feet.

"An outstanding material fact is that, after the

cars were assembled in the eastern yard the engine

and six cars were operated as a unit over lines

used by all through freight trains, and the unit

crossed over the main line used by all passenger

trains and across several city streets. In its en-

tirety the movements involved operations on

tracks not set apart for switching operations, and

we must conclude that they were train movements,

rather than switching operations."

After referring to the Erie and Burlington Cases

the court said:
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" Applied to the facts in the present case, the

rule of the decisions cited leads us to hold that

the railway company ivas not moving cars about

in a yard or on tracks set apart for switching

operations at Wenatchee, but moved the train be-

tween two yards over a considerable stretch of

main line, and unless the engineers could readily

and quickly check or control the movements of the

trains they were exposed to hazards which the

statute covered, and they also became a danger to

the safety of other trains which the statute was
equally designed to protect."

Appellant's counsel also cite Chicago & Erie Rail-

road Co. v. United States (C. C. A. 7th), 22 Fed.

(2d) 729. In that case, after reviewing the standard

decisions, the court said (italics ours) :

" Possibly no exact rule can be laid down by

which it can, in all cases, be determined whether

there is a train movement or a mere switching

operation. In this case, whether the three sec-

tions constituted one yard or three yards, we
think, is immaterial. We have here these facts:

After the west-bound train in question came to

Section B of the Huntington yard, and the train

had been broken up and distribution of cars made
pursuant to instructions, 28 cars remained in sec-

tion B of said yard for movement to and fur-

ther switching in section C. The switch engine

was attached to the 28 cars and 'moved from the

north (or west) end of section B of the defend-

ant's yard out onto its west-bound main track,
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used by its through freight and passenger trains,

and northward (or westward) along said main
track for a distance of 1,500 feet, at which point

it entered section C of defendant's yard and con-

tinued northward (or westward) over its switch-

ing lead and No. 10 track, a distance of approxi-

mately 2,850 feet'.

That westbound track was 'the only track con-

necting section B with section C of the Hunting-

ton . . . The air hose between the tender

of the locomotive and the first car were not

coupled . . . No stops were made for the pur-

pose of setting out, picking up or otherwise

switching the cars . . . After the train . . .

arrived at the point in section C of said, yard

designated as F on Exhibit 3, the crew proceeded,

without delay, to classify and deliver the 28 cars

on the various tracks of section C
In addition to a number of freight and passen-

ger trains 'there are from 35 to 40 movements of

engines and cabooses, pusher engines or engines

with cars attached each 24 hours, in both direc-

tions, on the westbound track,' over which the

movements in question were made. There were

numerous street crossings and a railroad crossing

at grade, over which numerous trains passed

daily. An engine and 28 cars would make a train

approximately 1,000 feet long."

The difference in the facts between the case just

cited and the instant case is so obvious as to require

no further comment.
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Appellant's counsel further cite Chicago, St. P., M.

& O. By, Co. v. United States (C. C. A. 8th), 36 Fed.

(2d) 670. There the facts were:

"Sixteen cars were assembled on what is known
as the Burlington exchange track, located in what

the railroad terms the south part of its yards in

Omaha. These 16 cars were moved, as a unit, by

a locomotive of the railroad commonly used for

switching purposes north for 1*4 miles to where

the railroad's freight trains were commonly made
up. During this movement no cars were picked

up or set out, no switching was done, and one stop

was made at a railroad crossing. Four city streets

used by the public were crossed, and two tracks

of the other railroads, not used for main line traf-

fic, were crossed. The track over which the move-

ment was made was a lead from the interchange

track, on which the cars were assembled, to the

north yard. None of the cars had their brakes so

connected as to be operated as required by the

Safety Appliance Act."

That case is a somewhat rigorous application of the

Louisville and Jeffersonville Bridge Case upon which

the Circuit Court of Appeals relied in holding the

movement to have been a train movement. The facts

are not stated as fully as they might have been with

respect to the character and ordinary use of the mile

and one-quarter lead track over which the unit was

moved. Apparently the controlling factors in the

mind of the court were the crossing of four city

streets and two tracks of other railroads and the fact
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that practically none of the track over which the move-

ments involved were made was, as in the instant case,

a track set apart for switching operations. Be that as

it may, the case on the facts stated is an extreme one

and not in harmony with the consensus of authority

as we have endeavored to bring the cases together in

this brief. Probably too much stress was laid by the

defendant on the contention that a movement to be a

train movement must be upon main line tracks, which

contention had been finally and adversely disposed of

in the Northern Pacific case (254 U. S. 251) and by

the same Circuit Court of Appeals in the Illinois Cen-

tral case (14 Fed. (2d) 747).

There remains in counsel's brief the unreported

case of United States v. Northern Pacific, No. 12213,

decided by Judge Neterer on December 1, 1928. From

the statement of facts it seems that the movements
' 'without air" of units of 10 to 17 cars for about a

mile and one-half along the Seattle waterfront were

made between distinct yards or to or from piers to or

from the railroad company's yards. There was present

in some of the counts the element of delivery from or

to another carrier, but, more than that, any one who is

even slightly acquainted with the Seattle waterfront

will realize that there must have been unusual hazard

from several sources.

Reference to Judge Neterer's opinion will show that

most of the movements were lengthwise of streets, par-

ticularly Railroad Avenue. We are informed by counsel
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for defendant in that case that the photographic ex-

hibits in the case showed the great lengthwise use of

streets, Railroad Avenue, Railroad Way, pavements,

car tracks, and railroad crossings of the O. W. R. & N.

Ry. and the Pacific Coast Railway, and that in the

Government's brief in that case stress was laid inter

alia on the following contention:

"Most of the trackage involved in our case is

along city streets, mostly planked or bricked, used

indiscriminately both by the carrier and also by

vehicular traffic and pedestrians/'

The movements could not have been termed intra-

yard movements in any sense of that expression and

they were not, as here, upon tracks used within a gen-

eral yard entirely for switching purposes.

Courts have had occasion to define " switching op-

eration" or " switching movement" in other classes of

cases than those under the Safety Appliance Acts.

It has been held that:

"The test of distinction between ' transporta-

tion' and ; switching' service of freight cars for

which different rates are set by State Railroad

Commission is not only whether the switching ser-

vice follows transportation, but whether move-

ment of cars is under the yardmaster's direction,

in which case it is switching service, or under

trainmaster's direction, in which case it is trans-

portation service." St. Louis, I. M. & S. By. Co. v.
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Clark Pressed Brick Co., 192 S. W. 382, 384, 127

Ark. 474.

"
' Transportation service' is one which requires

no other service to complete shipper's object, while

' switching or transfer service' is one which pre-

cedes or follows transportation service, regardless

of whether or not it involves use of portion of

carrier's main line or that of another." Andrews
Steel Co. v. Davis, 276 S. W. 148, 150, 210 Ky.

473.

"The word ' switching', as used in section 9000,

Gen. Code, applies only to the movements within

the terminal limits of a municipality of freight

cars when incidental to the shipment as a whole or

to the main journey, and has no application to

shipments from one railway to another within the

terminal limits of a municipality." Cincinnati, N.

O. & T. P. Ry. v. J. B. Doppes' Sons Lumber Co.,

4 Ohio App. 22, 25, 35 Ohio Cr. Ct. R. 453.

"A switching service or transfer service is one

which precedes or follows a transportation ser-

vice and applies only to a shipment on which legal

freight charges have already been earned, or are

to be earned. The word ' switching' is synonymous

with ' transferring'." J. B. Doppes Sons Lumber
Co. v. Cincinnati, N. O. & T. P. Ry. Co., 110 N. E.

640, 642, 92 Ohio St. 206, L. R. A. 1916D, 452.

We do not contend that the tests described in the

cases just cited are exclusive ; they are however among

the sound and standard distinctions constantly used in

railroad operation.
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The position of appellant's counsel respecting use of the

green track is not helped by their selection of authorities.

Eleven cases are cited and relied on in their brief. In all of

the Supreme Court cases and in eight of the eleven cases a

substantial part of the movement found to be a train move-

ment was over a main line customarily and almost entirely

used in main-line transportation service by regular freight

and/or passenger trains to which beyond any doubt the

air-brake requirements applied and to which they were in

practice applied. In six of those eight cases main lines of

other railroads were also crossed. The remaining three

cases not so clearly distinguishable from the instant one

(14 Fed. (2d) 747; 36 Fed. (2d) 670 and the unreported

opinion of Judge Neterer) presented, as we have shown,

situations the court thought to be of unusual hazard

although as we have said the 36 Fed. (2d) may fairly be

regarded as an unreasonably strict application of the

Supreme Court decision on which it relies.

In the case in the 14th Federal (2d) the movement was

over a single lead track 4500 feet in length which was the

only connection between two distinct yard units. "Tracks

on other railroads were crossed at grade" and "that part of

the yard at least was used by other railroads and was not

the private property of the plaintiff in error". The out-

standing differences between the Seattle case (the unre-

ported decision) and the case at bar have been pointed out.

Considering the authorities as a whole and applying them

to the facts in the case now before us, it is evident that
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the trial court correctly concluded that the movements

were essentially switching and not train movements.

Further summing up the authorities relied upon by

counsel for the appellant—and they are the leading

authorities on the question—we think it fair to say

:

a. That no one fact or circumstance controls the

application of the air brake section. In each case, as

stated by the trial court, "the question whether it be

a train or a switching movement must be determined

by the peculiar facts", and, as said in the Illinois Cen-

tral Case (14 Fed. (2d) 747)

:

"The decisions turn upon the particular facts

of each case. All of them contain many varying

and conflicting factors no one of which alone is

controlling.

"

b. While it is true, as stated by counsel, that the

"character of the track, w7hether main line or not, is

not controlling", nevertheless the track used by the

particular unit is often, as in the instant case, of great,

if not unusual, weight in determining "the essential

nature of the work done".

c. It is true, as also stated by counsel, that switch-

ing may be done on a main line, but that is not impor-

tant in this case because the green line was not a main

line. It is equally true that where an operation is
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carried on over such a track as the green track there

is a strong, but not controlling, factual presumption

that the operation is not a train operation.

d. Appellant's counsel say:

"2. A movement for a considerable distance

of a number of cars as a unit without uncoupling

or switching out a single car and which movement
is not a sorting, or selecting or a classifying of the

cars is not a switching movement." (Applts.

Brief, p. 20.)

A movement for a considerable distance of such a

unit without uncoupling or switching out a single car

may or may not be a train movement but whether cars

are uncoupled and switched out is only one factor to

be considered. Whether it is a train movement also

depends on other circumstances of equal or greater

weight. The entire unit of work continuously per-

formed must be considered. The courts have not pre-

scribed and in the nature of things cannot prescribe

any distance which a drag may be moved or a switch-

ing operation conducted without coupling air. They

have considered all the circumstances, including the

making up and breaking up of the drag as well as

whether the movement under review was merely part

of a larger unit of work that could fairly be called a

switching operation.

Appellant's counsel attempt to surmount the obvious

difficulties presented by the character of the green track by

impliedly arguing that the controlling fact is that in the
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movement thereover—which was merely part of a unitary

switching operation—no cars were set out of or taken into

the drag. That has never been regarded by a court as the

controlling factor; its significance has been adverted to, but

only in connection with the other facts. Obviously any

switching movement must proceed SOME distance without

setting out or picking up a car. Congress has not said what

that distance may be before the movement becomes a train

movement although it might do so, as have state legis-

latures in analogous statutes such as "full crew laws". The

courts have not lineally defined a train movement; indeed

it is not possible for us to see how they could do so. It is

much fairer—much more consistent with the spirit of the

act—to say that if any one fact is to be given preponder-

ating weight in the instant case it is the purpose, character

and daily use of the green track.

e. While it is true, as stated by counsel, that a train

movement within the act may be made without time

tables or block signals and with a switching engine and

a yard crew, yet the fact that the given movement is

so made is strong evidence, when taken into account

with the other surrounding circumstances such as those

that appear in the case at bar, that the movement is not

within the act.

f. We do not question the statement that the rail-

road cannot by designating a large area as a yard re-

lieve itself from the operation of the act on all move-

ments of strings of cars within that area. But we do

say that the fact that a given movement is within a
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yard of reasonable dimensions and between units of

that yard used for distinct purposes requires substan-

tial evidence to overcome the natural presumption that

it is not a train movement.

On the undisputed facts of record the Government has

not brought the case within any of the reported cases. If

one attempts to compare any of them with the facts in the

case at bar important differences are at once evident and

we believe the learned trial judge correctly came to the

conclusion (Rec. p. 32) "that 'the essential nature' of the

movements in question was switching and not train move-

ments' ".

5. The Assignment of Error in Permitting Evidence

of Comparative Safety Does Not Call for a

Reversal.

The only intermediate error assigned by appellant

is that the trial court permitted a defendant's witness

to answer, over objection, a question as to whether the

operation complained of was safe or unsafe (Appel-

lant's Brief, pp. 3-4, discussed on pp. 24-26).

In a strictly technical view of the issues the ques-

tion, as framed, may have been improper ; counsel cite

cases to that effect (Appellant's Brief, p. 24). In an-

other view the question was proper, at least as rebuttal,

because the plaintiff had already offered evidence (Rec.

pp. 44-46) as to the grade crossings traversed and

their protection, and also argue in their brief that
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there is a hazard caused by fog, both of which can have

no other purpose than to support a claim that there

was an unnecessary hazard in the operation as con-

ducted.

Moreover, as we argue under division 2 of this chap-

ter, the court was entitled to consider the question of

comparative hazard in determining the " essential

nature of the work done".

But even if the trial judge should have sustained the

objection to the question as propounded, his failure so

to do does not call for a reversal.

The case was tried without a jury, which had been

duly waived (Rec. pp. 23-24). After submission the

trial judge filed an opinion in which, seemingly in

direct response to the testimony admitted over objec-

tion and as to which error is assigned, he held:

"In so far as the question of hazard is an ele-

ment in cases of this character the evidence is

without conflict that because of the necessity of

slow speed in the movements in question the hazard

would not be reduced by utilizing the air brake

appliances, but upon the contrary would be in-

creased."

The opinion was filed on November 27, 1931 (Rec.

p. 32). On December 14, 1931, Judge Norcross wrote

the clerk a letter, a copy of which appears in the stipu-

lation at page 34 of the record; by that letter he ex-

pressly eliminated from his opinion the paragraph

next above quoted. The copy of the opinion printed in
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the transcript of record shows that that paragraph was

eliminated from the original opinion by the clerk draw-

ing lines through it (Rec. p. 35). At no other place in

the opinion does the learned trial judge discuss, or ex-

press any conclusion as to, the question of safety. He
made no finding on the subject and concluded his opin-

ion by saying (Rec. p. 32) :

"The conclusion reached upon the facts pre-

sented in the case at bar is that 'the essential

nature' of the movements in question was switch-

ing, and not train movements.

Judgment for defendant."

Giving proper weight to the circumstance that the

case was not tried before a jury and that therefore we

do know from the trial judge's written opinion and his

amendatory letter what evidence was considered by

him in coming to his conclusion, we respectfully sub-

mit that it is apparent that the ruling, even if error,

was harmless. "Mere error is not enough to require

reversal of the judgment, if the record discloses that

no injury could have resulted therefrom" (Carlyle

Packing Co. v. Sandanger, 259 U. S. 225, 66 L. Ed.

927). Nor will a decision of a lower court be reversed,

if correct on the merits, merely because the lower court

has intermediately erred in exclusion or acceptance of

evidence {Stover Mfg. Co. v. Mast, Foos & Co., 89 Fed.

333, 32 C. C. A. 231, affirmed in 177 U. S. 485, 44 L. Ed.

856; Aetna Indemnity Co. v. Crowe, 154 Fed. 545, 83

C. C. A. 431, certiorari denied in 207 IT. S. 589, 52 L. Ed.

354; Wiener v. Union Trust Co., 261 Fed. 709) ; and the
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same result follows even where the trial was before a

jury if it appears, as we claim here, that the complain-

ing party on appeal was not entitled to succeed in any
event (Donohue v. Boston & Maine R. R., 209 Fed. 824,

126 C. C. A. 548; Vagaszki v. Consolidated Coal Co.,

225 Fed. 913, 141 C. C. A. 37; Howland v. Com, 232

Fed. 35, 146 C. C. A. 227). Appellant admits that

"the sole question involved in this case is whether the

five transfer movements were train movements ..."

(Appellant's Brief, "C", p. 4).

But counsel for appellant do not claim that the

ruling was prejudicial. They assert merely (Appel-

lant's Brief, p. 25) :

"From the foregoing citations it is evident that

the admission of the testimony objected to was

clearly inadmissible, and it was therefore error to

permit the question to be answered. In addition the

introduction of such testimony tends to becloud

the issue and should for that reason have been

excluded."

Moreover, the trial judge reserved his ruling on

plaintiff's motion to strike out the answer to the ques-

tion the allowance of which is now assigned as error

(Rec. p. 67), and the effect of the amended opinion of

the trial court is the same as though the motion had

been granted. It is analogous to instructing the jury to

disregard testimony after refusing to strike it from the

record, which was held in this circuit to cure the error

in denying the motion to strike (United Verde etc. Co.

v. Littlejohn (C. C. A. 9th Cir.), 279 Fed. 223.
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Curiously enough, while counsel argue on page 24 of

their brief that the considerations of safety were for

Congress and that the duty imposed is absolute and

cannot be obviated by adoption of equivalent require-

ments, they almost immediately proceed (page 25) to

argue that San Francisco is subject to dense fogs that

make all kinds of traffic hazardous, and elsewhere (Ap-

pellant's Brief, p. 23) they argue that the crossings of

streets at grade made the movements more than ordi-

narily hazardous.

We respectfully submit that if the trial judge was

correct in holding that the movement in question was

not a train movement, the defendant's attempt to an-

swer the plaintiff's grade crossing testimony was with-

out prejudice to the plaintiff or effect on the judicial

mind or the decision on the merits. Moreover the ques-

tion of comparative safety is, as wTe heretofore argue,

proper to be considered as bearing on the question of

"the essential nature of the work done".

In Conclusion.

We feel that, even if the law7 be given the broadest

construction contended for by counsel in its applica-

tion to the facts, it is apparent that a clear case of vio-

lation of the power brake section of the Safety Ap-

pliance Acts was not presented by the evidence. The

physical facts were undisputed and indisputable. Had
the case been a clear one of violation it would have



62

proceeded no further than a plea of guilty ; such is the

usual result of cases of this character which almost

always arise from careless practices or a misconstruc-

tion of the law by railroad officials which has been per-

versely insisted upon in the face of warnings. The
background of this case is entirely different. The
movement over the green track was but a part of a

larger unit of movement which was aptly described by

the trial court as having the essential nature of a

switching movement. No movements occurred over or

across a main line. The green track itself, as char-

acterized by the trial court (Opinion, Rec. p. 30) "in

purpose and reality is but an extension of such switch-

ing tracks"—the tracks shown in areas "A" and "B".

A practice of long standing is here attacked under

what we believe to be an extreme and unreasonable

construction of the statute. The appellee has gen-

uinely attempted to comply with the law in its San

Francisco yard operation. For many years opera-

tions over the green track such as those here chal-

lenged have been carried on in the same manner as

that now sought to be condemned, but during the

same period operations of drags over the parallel and

adjacent red main line have been performed with the

air hose coupled and the power brake operative.

No case under the air brakes section that has found its

way into the books is so free from cause to characterize

it as one of unusual hazard. A reversal in this case

would necessarily require the defendant in the move-
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ments complained of and all similar movements to

apply the statute to an extent hitherto not contended

for on a similar state of facts. In effect it would

ascribe to Congress an intention in the use of the word

" train" that we do not believe existed in the legisla-

tive mind
;
putting the thought differently it would by

judicial construction enlarge the jurisdiction of the

Commission to include a field of yard operation which

at least so far as this defendant is concerned it has

not up to this time attempted to occupy. It would not

have been difficult for Congress to prescribe as cases

arose from time to time some or all of the tests which

counsel for plaintiff now claim are controlling on the

question of whether a given movement is a train move-

ment, but the fact remains that Congress has not done

so, and counsel for the Government should no more be

permitted to re-write the statute in the interest of a

new and extreme construction than should counsel for

the carrier be allowed to break down its spirit and

purpose by too liberal an interpretation.

Taking the facts alone and applying to them the

language of the statute with the aid of the interpreta-

tions thereof made by a long line of authoritative de-

cisions the utmost that in fairness could be said for

the case would be that it is somewhere near the divid-

ing line between train and non-train operation. We
have defended in the firm belief that it is not even so

favorable to the plaintiff—that a judgment in favor

of the plaintiff can be ordered only by an unreason-
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able and a strained construction of the statute and by

the stringing together of isolated expressions from in-

dividual decisions upon different states of fact without

a consideration of the purpose of the statute, the rea-

sons behind the exemptions settled by the Supreme

Court decisions, and all of the surrounding facts and

circumstances of the case at bar.

We respectfully submit that the judgment of the

District Court should be affirmed.

Respectfully submitted,

Henley C. Booth,

Augustus G. Goodrich,

Attorneys for Appellee.

San Francisco, California,

June 17, 1932.
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In the Superior Court of the State of Washington,

in and for Pierce County.

No. 66,244.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiff for cause of action against defendant

shows and alleges as follows, to wit

:
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I.

That at all the times hereinafter mentioned plain-

tiff:' was and now is a corporation organized and ex-

isting under and by virtue of the laws of the United

States relative to national banks, having its prin-

cipal place of business in Tacoma, in Pierce County,

Washington, where it has been and is transacting a

general banking business.

II.

That the defendant, The Aetna Casualty and

Surety Company, at all the times hereinafter men-

tioned was and now is a foreign corporation, duly

authorized to act as surety and to write insurance

in the State of Washington and having an office for

the transaction of business, and where it was and is

engaged in the transaction of business in Tacoma,

in Pierce County, Washington ; and that at all of said

times P. V. Caesar was and now is an agent of said

defendant corporation, duly authorized and licensed

to solicit and procure insurance to be written by

said company and was and now is a resident vice-

president of said company, fully authorized and em-

powered to sign and execute on behalf of said de-

fendant corporation any and all bonds and under-

takings, including bonds of the kind and character

hereinafter described; and that W. H. Van Horn

was at all times hereinafter mentioned a resident

assistant secretary of said defendant corporation,

fully authorized and empowered to affix the seal of

said company to and attest on behalf of [2*] said

company any and all bonds and undertakings.

*Page-number appearing at the foot of page of original certified
Transcript of Kecord.



vs. The National Bank of Tacoma. 3

III.

That American Wood Pine Company is a corpo-

ration organized and existing under and by virtue of

the laws of the State of Washington and at all the

times hereinafter mentioned up to April 19, 1929,

was doing business at Tacoma, in Pierce County,

Washington, and maintaining there a factory for

the manufacture and sale of wood pipe and other

wood products and for the needs of such business

was required from time to time to borrow large sums

of money from the plaintiff, and in connection with

such borrowings did for a valuable consideration on

or about the 8th day of August, 1921, execute and

deliver to the plaintiff its General Loan and Collat-

eral Agreement, a copy of which is attached hereto

marked Exhibit "A" and made a part hereof by

this reference to all intents and purposes as fully as

though set out herein at length.

That at all times since August 8th, 1921, said gen-

eral loan and collateral agreement has been and is

in full force and effect, and by the terms thereof any

security of whatsoever kind or nature furnished by

said American Wood Pipe Company to the plaintiff

for any of its indebtedness could be and is held by

the plaintiff not only as security for the particular

indebtedness for or in connection with which the

same was pledged, hypothecated or created, but also

for any and all other indebtedness, obligation or lia-

bility of said Pipe Company to the plaintiff now or

whensoever created, incurred and/or evidenced.

IV.

That prior to January 21, 1929, said American
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Wood Pipe Company, being in need of financial as-

sistance to enable it to continue in business and in

operation and to enable it to execute and fill orders

that might be received and accepted, requested the

plaintiff to make from time to time advances against

the earnings of orders that might thereafter be

taken for execution, and the plaintiff declined to

consider or entertain any such proposition and re-

fused to agree to make any such loans or advances

unless and until it should be furnished with a surety

bond guaranteeing to it the existence and bona fides

of each such order and that the same would be filled

and executed according [3] to its terms, and that

to procure the necessary loans and advances, said

American Wood Pipe Company undertook and

agreed to provide such bond in connection with each

such loan thereafter applied for.

V.

That thereafter and on January 21, 1929, in ac-

cordance with the basis of operation theretofore dis-

cussed, said American Wood Pipe Company applied

to the plaintiff for a loan of $3,375.00 against the fu-

ture earnings of an alleged contract between said

Pipe Company and Twin Harbors Lumber Com-

pany, which latter was then and still is a wholly sol-

vent corporation ; said loan being applied for to en-

able said Pipe Company to continue in business and

to carry out such order; and to obtain the loan or

advance thus applied for said Pipe Company exe-

cuted and delivered to the plaintiff an assignment of

the proceeds or earnings of an alleged contract with

Twin Harbors Lumber Company, copy of which as-
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signment is hereto annexed marked Exhibit "B"
and made a part hereof by this reference as fully

and to all intents and purposes as though set out

herein at length, and contemporaneously therewith

and as part of the same transaction furnished and

delivered to the plaintiff a bond duly executed by it

as principal and the defendant, the Aetna Casualty

and Surety Company, as surety, in the penal sum of

$4,000.00, copy of which bond is hereto attached

marked Exhibit "C" and made a part hereof as

fully and to all intents and purposes as though set

out herein at length.

That said bond was executed, issued and delivered,

by the defendant herein for a valuable consideration

and with knowledge and intent that it would be de-

livered to the plaintiff, an obligee named therein, as

a basis of credit and as indemnity against any loss

which the plaintiff might sustain by reason of the

failure of the said American Wood Pipe Company
to perform the contract hereinabove and in said

bond referred to and described according to the

terms thereof and with intent and knowledge that

the plaintiff should and would rely thereon for such

indemnity and for the truth of the facts in said bond

recited as to the existence, nature and terms of the

contract described. [4]

VI.

That the plaintiff believing the recitals of said

bond as to the existence, nature and terms of said

contract to be true, and relying thereon and upon

the indemnity thereby agreed and intended to be

provided, accepted said bond and the assignment of



6 The Aetna Casualty & Surety Company

the proceeds of the contract therein referred to, and

so believing and relying paid a valuable considera-

tion for such assignment, to wit, by loaning or ad-

vancing to said American Wood Pipe Company the

sum of $3,375.00, which loan or advance was evi-

denced by the promissory note of said American

Wood Pipe Company then contemporaneously made,

executed and delivered by said Pipe Company to

this plaintiff, copy of which note is hereto annexed

marked Exhibit "D" and made a part hereof by this

reference as fully and to all intents and purposes as

though set out herein at length. That except for

said recitals in said bond and representations

thereby made by the defendant herein to the plain-

tiff, plaintiff would not have made said loan or ad-*

vance nor accepted said assignment which was taken

as security not only for the moneys advanced and

loaned to the American Wood Pipe Company con-

temporaneously with the acceptance of the assign-

ment and bond, but also in accordance with the

terms of the general loan and collateral agreement

hereinabove referred to for any and all other obli-

gations of indebtedness to it of said Pipe Company,

on which there is due and unpaid an amount largely

in excess of the penalty of said bond.

VII.

That said American Wood Pipe Company wholly

failed and neglected to carry out and perform said

alleged contract with said Twin Harbors Lumber

Company in said bond described and referred to

either within the time specified in said contract or at

all; and as plaintiff is informed and believes there
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was in truth and in fact no such written order from

or contract with said Twin Harbors Lumber Com-

pany and that the recitals in said bond and the rep-

resentations thereby made by the defendant herein

as to said alleged contract were wholly false. [5]

VIII.

That thereafter and on or about the 19th day of

April, 1929, said American Wood Pipe Company be-

came wholly insolvent, suffered a Receiver to be ap-

pointed of its business and affairs and to wind up

the same, and that no part of the loan or advance

made by this plaintiff in reliance upon said false

and fraudulent representations was repaid by said

American Wood Pipe Company prior to said re-

ceivership or has been since or will hereafter be re-

paid by said Receiver, and that no part of the pro-

ceeds of the alleged contract so assigned to this

plaintiff has been or will be paid to it.

IX.

That plaintiff has heretofore demanded of the de-

fendant payment of its said loss and damage in ac-

cordance with the intent and tenor of said bond and

the defendant has heretofore generally denied any

and all liability whatsoever upon said bond and has

wholly failed and refused to pay to the plaintiff its

said loss or any part thereof and accordingly there

is now due and owing to the plaintiff from the de-

fendant the full sum of $3,752.50, with interest at

6% per annum from January 21, 1929, until paid.

WHEREFORE, plaintiff prays judgment against

the defendant for said sum of $3,752.50, with inter-
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est at 6% per annum from January 21, 1929, until

paid and for its costs and disbursements herein

caused to be expended.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff.

Office & P. O. Address:

523 Tacoma Bldg., Tacoma, Washington. [6]

Filed in Superior Court, Pierce County, Wash.

Aug. 4, 1930. J. K. Scott, Clerk. By J. P. M.,

Deputy. [7]

[Title of Court and Cause—No. 66,244.]

SUMMONS.

The State of Washington, to the said The Aetna

Casualty and Surety Company, a Corporation,

Defendant

:

You are hereby summoned to appear within

twenty days after service of this summons upon you,

exclusive of the day of service, if served within the

State of Washington ; or within sixty days after ser-

vice upon you, exclusive of the day of service, if

served out of the State of Washington, and answer

the complaint and serve a copy of your answer upon

the undersigned at the place below specified, and de-

fend the above-entitled action in the court aforesaid

;

and in case of your failure so to do, judgment will

be rendered against you, according to the demand of

the complaint which will be filed with the Clerk of
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said court, a copy of which is herewith served upon

you.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff.

P. O. Address: 523 Tacoma Building, Tacoma,

Pierce County, Washington.

Filed Aug. 4, 1930. [8]

EXHIBIT "D."

No. 66244.

$3,375.00. Tacoma, Wash., January 21, 1929.

On demand after date, we promise to pay to the

order of THE NATIONAL BANK OP TACOMA
AT ITS OFFICE IN THE CITY OF TACOMA
THREE THOUSAND THREE HUNDRED
SEVENTY-FIVE Dollars, for value received, with

interest from date at the rate of 7 per cent, per an-

num until paid.

Principal and interest payable only in U. S. Gold

Coin of the present standard of weight and fineness.

For value received, each and every party signing

or endorsing this note hereby waives presentment,

demand, protest and notice of non-payment thereof,

binds himself thereon as a principal, nor as a

surety, and promises, in case suit is instituted to

collect the same or any portion thererof, to pay

such additional sums as the court may adjudge rea-

sonable as attorney's fees in such suit.

AMERICAN WOOD PIPE COMPANY.
By VAUGHAN MORRILL, Pres.

By CYRUS HAPPY, Jr., Secty.
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No. 75583.

THIS NOTE SECURED BY:
Shipment Number 8472.

Consignee, Twin Harbors Lbr. Co.

Destination, Chicago, 111.

Date Shipped, Jan. 21, 1929.

Invoice $3,950.00

Less Deductions 197 . 50

Estimated Freight

Margin 377.50

Advance 3,375.00

Notify Twin Harbors Lbr. Co., Aberdeen, Wash.
(Exhibit "D").

Filed in Superior Court, Pierce County, Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By J. F. M.,

Deputy. [9]

EXHIBIT "A.""

No. 66244.

GENERAL LOAN AND COLLATERAL AGREE-
MENT.

Tacoma, Washington, August 8, 1921.

In order to obtain loans from and otherwise deal

with THE NATIONAL BANK OF TACOMA,
the undersigned agrees that all loans, advances or

credits hereafter or heretofore obtained from said

Bank by the undersigned shall be repayable by the

undersigned at said Bank on demand, unless other-

wise agreed in writing at the time, and shall bear

interest at rates to be agreed upon; and the under-

signed, for value received, hereby assigns to THE
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NATIONAL BANK OF TACOMA, as security

for any and all indebtedness, obligation or liability

of the undersigned to said Bank, now or hereafter

existing, matured or not matured, absolute or con-

tingent, individual or firm, and wherever payable,

including in addition to other indebtedness, obli-

gation and liability, all such as may arise from en-

dorsements of notes, acceptances or any other items

or paper discounted by said Bank or held by said

Bank, either absolutely or as collateral security to

any loans or advances of any sort whatever and in-

cluding overdrafts and indebtedness by the under-

signed to said Bank on account of collections or

paper received for collection by the undersigned,

the following, viz.: All moneys, chattels, negotiable

instruments, securities, bills of lading, warehouse

receipts, paper, credits, demands, choses in action,

rights and property of every kind, tangible or in-

tangible, at any time in possession or control of said

Bank or any of its agents or correspondents, or in

transit to it by mail or carrier, belonging to, for ac-

count or subject to the order of the undersigned, it

being understood and agreed that the said THE
NATIONAL BANK OF TACOMA, its successors

or assigns, are not to be responsible for any injury

or loss to the same or any part thereof asising from

the act of God, robbery, fire, flood, or from negli-

gence, fraud or any other act or default of ware-

housemen or common carriers, their agents, or ser-

vants, or from any other cause whatsoever, whether

similar or dissimilar to the causes specified; and

that said Bank, its successors or assigns, shall not

be liable for any negligence, act or default of any
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of its collecting agents or correspondents; [10]

and the undersigned hereby irrevocably authorizes

the said THE NATIONAL BANK OF TACOMA,
at any and all times at its option to hold and collect

any and all thereof, and the proceeds thereof, to

endorse any thereof on behalf of and in the name
of the undersigned, to sell without advertisement

or notice any part or all thereof at private or public

sale, at the option of said Bank, (said Bank being

at liberty to become the purchaser if the sale is

public), and to apply and any all said property or

proceeds thereof, and also any and all debts, lia-

bilities or balances in favor of the undersigned,

(including such as arise from deposits, discounts,

collections or items in transit), now or hereafter

owing or due from or chargeable against said Bank

or any of its agents and correspondents, to the pay-

ment of expenses of any such sale or sales or the

negotiation or collection of any of said collaterals

and to the payment of any or all of said indebted-

ness, obligation or liability of the undersigned, at

the option of the officers of said Bank, whether said

indebtedness, obligation or liability of the under-

signed, at the option of the officers of said Bank,

whether said indebtedness, obligation or liability to

which the same is applied be then matured or not.

Said Bank may assign or transfer the whole or any

part of said indebtedness, obligation or liability of

the undersigned and may transfer therewith, as

collateral security therefor, the whole or any part

of the chattels, instruments, securities, papers,

credits, demands, choses in action, right and prop-

erty hereby assigned to said Bank, and the trans-
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feree shall have the same rights, powers and au-

thority with reference to the indebtedness, obliga-

tion or liability transferred and the collaterals

transferred therewith as are hereby given to said

Bank, and said Bank and its officers shall there-

after be forever relieved and fully discharged from

any liability or responsibility in the matter. This

instrument shall irrevocably apply to all dealings

and transactions heretofore or hereafter had with

said Bank, unless the undersigned and said Bank
shall otherwise expressly agree in writing signed

by the undersigned and said Bank, and no provi-

sion of this instrument shall be deemed to be waived

by said Bank unless said waiver is in writing and

signed by said Bank or duly authorized agent.

The undersigned hereby expressly waives pro-

test, demand [11] and notice of non-payment of

all negotiable instruments at any time held by said

Bank and signed or endorsed by the undersigned.

In case any suit or action is begun by said Bank
or any transferee to recover any sum of money on

any such indebtedness, obligation or liability, either

under this instrument or otherwise, the under-

signed promises to pay a reasonable sum as attor-

ney's fees in such suit or action, and such attor-

ney's fees shall be deemed an obligation secured by

this pledge.

AMERICAN WOOD PIPE COMPANY.
By VAUGHAN MORRILL, Pres.

F. N. INSINGER, V.-Pres.

Witness.

F. J. LOOMAN.
(Exhibit "A.")
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Piled in Superior Court, Pierce County, Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By J. F. M.

Deputy. [12]

EXHIBIT "B."

No. 66244.

AMERICAN WOOD PIPE CO.

Tacoma, Wash., January 21, 1929.

Req. No. 1/19/28

Our Order No. 8472

Terms 2% and 5% Com.

F. 0. B. our mill

Sold to TWIN HARBORS LUMBER CO.,

ABERDEEN, WASHINGTON,
Shipped to ABOVE AT CHICAGO, ILL.
#2 Clear & Better Kiln Dried Fir S2S

VA x 3%"—Edges Eough iy2 x 4" 9 length 50,000 ft. $41.50M

$2075.00

Ditto 8 50,000 37.50"

1875.00

$3950.00

For value received we hereby assign, sell, trans-

fer and set over unto THE NATIONAL BANK
OF TACOMA, TACOMA, WASH., the above ac-

count together with all title and interest now or

hereafter owned in the goods and merchandise for

which said account was incurred.

AMERICAN WOOD PIPE COMPANY.
By VAUGHAN MORRILL,

VAUGHAN MORRILL,
President.

(Exhibit "B.")
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Filed in Superior Court, Pierce County Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By J. F. M.

Deputy. [13]

EXHIBIT "C."

No. 66244.

THE AETNA CASUALTY AND SUEETY COM-
PANY,

Hartford, Connecticut.

Morgan B. Brainard,

President.

KNOW ALL MEN BY THESE PRESENTS:
That we, AMERICAN WOOD PIPE COMPANY,
a corporation of the State of Washington with prin-

cipal place of business at Tacoma, Washington as

Principal, and THE AETNA CASUALTY AND
SURETY COMPANY of Hartford, Connecticut,

as Surety, are held and firmly bound unto TWIN
HARBORS LUMBER COMPANY of Aberdeen,

Washington, and/or THE NATIONAL BANK OF
TACOMA, TACOMA, WASHINGTON in the penal

sum of FOUR THOUSAND AND No/100 ($4,-

000.00) Dollars, lawful money of the United States,

for the payment of which, well and truly to be made

the said principal and the said Surety bind them-

selves, their heirs, executors, administrators, succes-

sors and assigns, jointly and severally firmly by

these presents.

Signed and sealed this 21st day of January, A. D.

1929.

THE CONDITION OF THIS OBLIGATION
is such that, WHEREAS, the said Principal has
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accepted a written order from the TWIN HAR-
BORS LUMBER COMPANY of Aberdeen, Wash-
ington and/or THE NATIONAL BANK OF TA-
COMA, TACOMA, WASHINGTON, dated January

19th, 1929. for furnishing the following quantity of

material

:

50 M. B. M. iy2x4 8 Ft. S2S 1*4x3% Edges Rough

© $41.50 f. o. 'b. Tacoma.

50 M. B. M. Ii/2x4 9 Ft. S2S 1*4x3% Edges Rough
© 37.50 f. o. b. Tacoma, shipment to be made
within sixty days, which order is by reference

made a part hereof as fully to all intents and

purposes as if set forth at length herein.

NOW, THEREFORE, if the said Principal shall

supply the material in accordance with the written

order, and if they will indemnify TWIN HAR-
BORS LUMBER COMPANY of Aberdeen, Wash-

ington and/or THE NATIONAL BANK OF TA-

COMA, TACOMA, WASHINGTON,, against any

direct or, indirect damages that may be suffered or

claimed for lack of delivery of material within

the time called for; and further conditioned as re-

quired by law for the payment of all laborers,

mechanics, sub-contractors and materialmen, and

all persons who shall supply such person or per-

sons or sub-contractors [14] with provisions or

supplies for the carrying on of such work, and all

just debts, dues and demands incurred in the per-

formance of the work, then and in that event this

obligation shall be void, but otherwise it shall re-

main in full force and effect.
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IN TESTIMONY WHEREOF, the said Prin-

cipal and the said Surety have hereunto caused

this instrument in writing to be signed and sealed

by their duly authorized officers.

AMERICAIN WOOD PIPE COMPANY.
(Corporate Seal)

By VAUGHAN MORRILL, Pres.

THE AETNA CASUALTY AND SURETY
COMPANY.

By P. V. CAESAR,
Resident Vice President.

(Corporate Seal)

Attest: W. H. VAN HORN,
Resident Assistant Secretary.

(Exhibit "C.")

Piled in Superior Court, Pierce County, Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By S. P., Deputy.

[15]

[Title of Court and Cause—No. 66,244.]

SPECIAL APPEARANCE OP COUNSEL.

We, the undersigned, hereby enter the appear-

ance of the defendant, The Aetna Casualty and

Surety Company, in the above-entitled cause and

ourselves as its attorneys limited for the purpose

of presenting a petition for removal of said cause
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to the United States District Court for the Western

District of Washington, Southern Division.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building, Seattle, Washington.

Filed Aug. 4, 1930. [16]

[Title of Court and Cause—No. 66,244.]

NOTICE OF FILING PETITION AND BOND
FOR REMOVAL OF CAUSE.

To the National Bank of Tacoma, Plaintiff, and

Hayden, Langhorne & Metzger, Its Attorneys

:

You and each of you will please take notice that

the above-named defendant will on the 4th day of

August, 1930, file in the office of the Clerk of the

above-entitled court a petition and bond for the

removal of said cause from said court to the

United States District Court for the Western Dis-

trict of Washington, Southern Division, a copy of

which petition and bond is herewith served upon

you, and that on said day at the hour of 2 o'clock

in the afternoon or as soon thereafter as its coun-

sel can be heard, the defendant will present the
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petition and bond to said court for an order of

removal of said cause to the said District Court.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant and Petitioner,

412 Dexter Horton Building, Seattle, Washington.

Piled Aug. 4, 1930. [17]

[Title of Court and Cause—No. 66,244.]

PETITION FOR REMOVAL.

The petition of the above-named defendant respect-

fully shows to this court.

I.

That this cause was commenced in the above-

entitled court on the 25th day of June, 1930, by

the service of a copy of the summons and complaint

herein upon the defendant through the office of

the Insurance Commissioner of the State of Wash-

ington, and that the time to plead or demur to the

said complaint has not expired under the laws of

said state.

II.

That the action is one of civil nature at common
law, to wit, a suit to recover against the defendant

in damages for the alleged breach of a certain bond

in writing which the defendant executed as surety.
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III.

That the matter and amount in dispute in the said

suit exceeds, exclusive of interest and costs, the

sum or value of Three Thousand Dollars ($3,-

000.00), to wit: $3,752.50, besides interest and costs

of suit, all of which will more fully appear from

the complaint in said action, which is hereby

referred to and made a part hereof.

IV.

That at the time of the commencement of the

above-entitled action and ever since said time plain-

tiff was and now is a citizen and resident of the

State of Washington, a corporation organized and

existing under and by [18] virtue of the laws of

the State of Washington, maintaining its office and

place of business in Tacoma, Pierce County, State

of Washington, and was and is a resident of the

State of Washington.

V.

That the defendant was at the time of the com-

mencement of said action and ever since has been

and now is a nonresident of the State of Washing-

ton, and a corporation foreign to said state and or-

ganized and existing under and by virtue of the

laws of the State of Connecticut, maintaining its

principal office and place of business in Hartford,

Connecticut, and a citizen and resident of said State

of Connecticut.

VI.

That the defendant has given to the plaintiff in

said action written notice of the filing and hearing

of this petition.
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VII.

That your petitioner files herewith a good and

sufficient bond in the penal sum of Five Hundred

Dollars ($500.00) as provided by the law and

statutes made and provided and conditioned that

defendant will enter in the United States District

Court for the Western District of Washington,

Southern Division, within thirty days from the

date of filing, this petition, a certified copy of the

record in this action, and further condition for the

payment of all costs which may be awarded by said

court if the said District Court shall determine

that this suit was wrongfully and improperly

removed thereto.

WHEREFORE your petitioner prays that this

court proceed no further herein except to order

the removal of said cause to said United States

District Court for the Western District of Wash-

ington, Southern Division, and to accept the bond

presented herewith and direct a certified transcript

of the records herein to be made for said District

Court as provided by law by the Clerk of this

court.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Petitioner,

412 Dexter Horton Building, Seattle, Washington.

[19]
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State of Washington,

County of King,—ss.

Henry Elliott, Jr., being first duly sworn on oath,

deposes and says: That he is one of the attorneys

of record for the Aetna Casualty and Surety Com-

pany, a corporation, defendant in the above-en-

titled action, and makes this verification for and on

behalf of said defendant for the reason that no

other officer or agent of said corporation authorized

to make said verification is now within the State

of Washington, and that he is duly authorized to

make said verification; that he has read the fore-

going petition, noticed the contents thereof and be-

lieves the allegations therein contained to be true.

HENRY ELLIOTT, Jr.

Subscribed and sworn to before me this 1st day

of August, 1930.

J. SPEED SMITH,
Notary Public in and for the State of Washington,

Residing at Seattle.

Filed Aug. 4, 1930. [20]

[Title of Court and Cause—No. 66,244.]

BOND ON REMOVAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, the Aetna Casualty and Suretey Company,

a corporation under the laws of the State of Con-

necticut, as principal, and National Surety Company,

a corporation organized and existing under the laws
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of the State of New York and authorized to trans-

act the business of surety in the State of Wash-

ington, as surety, are held and firmly bound unto

the National Bank of Tacoma, plaintiff in the

above-entitled cause, its successors and assigns in

the sum of Five Hundred Dollars ($500.00), law-

ful money of the United States of America for

the payment of which, well and truly to be made

we and each of us bind ourselves and each of us,

our successors and assigns, jointly and severally,

by these presents.

Dated at Seattle, Washington, on the 1st day of

August, 1930.

The conditions of this obligation are such that

WHEREAS, the said The Aetna Casualty and

Surety Company, a corporation, has petitioned the

above-entitled court for the removal of a certain

cause therein pending wherein the National Bank
of Tacoma, a corporation, is plaintiff, and the

Aetna Casualty and Surety Company, a corpora-

tion, is defendant, to the United States District

Court for the Western District of Washington,

Southern Division, for further proceedings on the

grounds in said petition set forth, and that all

further proceedings in said court be stayed.

NOW, THEREFORE, if the said Aetna Casualty

and Surety Company, a [21] corporation, shall

enter in said United States District Court, afore-

said, within thirty days from the date of filing said

petition, a certified copy of the record in such

suit, and shall pay or cause to be paid all costs

that may be awarded therein by said United States
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District Court, if said court shall hold that said

suit was wrongfully or improperly removed thereto,

then this obligation shall be void, otherwise it shall

remain in full force and effect.

THE AETNA CASUALTY AND SURETY
COMPANY, a Corporation,

By J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

Its Attorneys,

Principal.

[Corporate Seal]

NATIONAL SURETY COMPANY, a Cor-

poration,

By J. H. LOBDELL,
Surety,

Attorney-in-fact,

The foregoing bond is hereby approved this 4

day of August, 1930.

E. D. HODGE,
Judge.

Piled Aug. 4, 1930.

Entered Book of Bonds Q, page 619. [22]

[Title of Court and Cause—No. 66,244.]

ORDER FOR REMOVAL OF CAUSE.

This cause coming on duly and regularly for

hearing upon the petition of the defendant herein

for the removal of this cause to the United States

District Court for the Western District of Wash-

ington, Southern Division, and it appearing to the
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court that the cause is one of civil nature, and that

the amount in dispute exceeds the sum of Three

Thousand Dollars ($3,000.00), and that the plain-

tiff is a citizen and resident of the State of Wash-

ington, and that the defendant is a citizen and

resident of the State of Connecticut, and that the

plaintiff has been given due notice of the filing and

hearing of said petition, and that the defendant

has filed with its said petition a good and sufficient

bond approved by the court and conditioned as

provided by law and the court being fully advised,

it is now by the court

ORDERED that said petition be granted and

that said cause be removed to the United States

District Court for the Western District of Wash-

ington, Southern Division, and that the Clerk of

this court make up a certified transcript of the

records herein for said District Court as provided by

law, and that there be no further proceedings herein.

Done in open court this 4 day of August, 1930.

E. D. HODGE,
Judge.

Filed Aug. 4, 1930.

Entered Jour. 228, page 443. [23]

[Title of Court and Cause—No. 66,244.]

CERTIFICATE ON REMOVAL TO IT. S. DIS-

TRICT COURT.

State of Washington,

County of Pierce,—ss.

I, J. K. Scott, County Clerk, and by virtue of the
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laws of the State of Washington, Ex-officio Clerk

of the Superior Court of the State of Washington,

in and for Pierce County, do hereby certify that

I have compared the foregoing copy of the com-

plaint; summons; note; general loan and collateral

agreement (Exhibit "A") ; invoice (Exhibit "B")
;

bond (Exhibit "C"); special appearance; notice;

petition for removal; bond on removal; and order

for removal of cause; to the United States District

Court, for the Western District of Washington,

Southern Division, at Tacoma, with the originals

in the above-entitled action, now on file and of

record in this office, and that the same is a true

and correct copy of the whole and every part of

the original record in said action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Superior Court

at my office in the City of Tacoma, this 19th day

of August, 1930.

[Seal of Superior Court] J. K. SCOTT,
County Clerk.

By Stella Parker,

Deputy.

E. R.

[Endorsed] : Filed Sep. 4, 1930. [24]
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In the District Court of the United States of

America, in and for the Western District of

Washington, Southern Division.

No. 8176.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant.

NOTICE OP REMOVAL.

To the Above-named Plaintiff and to Hayden,

Langhorne & Metzger, its attorneys:

You and each of you are hereby notified that on

the seventh day of August, 1930, by an order of the

Superior Court for Pierce County the above-en-

titled cause was duly removed from said court to

the District Court of the United States for the

Western District of Washington, Southern Division,

and a transcript of the record of said cause was

filed in said District Court of the United States on

the 4th day of September, 1930.
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Dated this 4th day of September, 1930.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

[Endorsed] : Filed Sept. 5, 1930. [25]

[Title of Court and Cause—No. 8176.]

DEMURRER.
Comes now the defendant and demurs to the com-

plaint herein upon the ground and for the reason

that said complaint does not state facts sufficient

to constitute a cause of action against the defendant.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

[Endorsed] : Piled Oct. 1, 1930. [26]

[Title of Court and Cause—No. 8176.]

MOTION TO MAKE MORE DEFINITE AND
CERTAIN.

Comes now the defendant and moves that the
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court order the plaintiff to make its complaint

herein more definite and certain in the following

particulars, to wit:

I.

Referring to Paragraph IV, that the plaintiff be

required to state more specifically, as nearly as pos-

sible, the exact date upon which plaintiff declined

to consider such proposition, and the date upon

which the said American Wood Pipe Company un-

dertook and agreed as therein alleged.

II.

Referring to Paragraph V, that the plaintiff shall

set forth therein whether the contract or order

therein referred to was oral or in writing, and if

not in writing, shall set forth therein a copy of same.

III.

Referring to the last five and one-half lines of

Paragraph VI, that the plaintiff shall set forth

therein the items and amounts covered by said "all

other obligations of indebtedness to it of said Pipe

Company. '

'

IV.

Referring to Paragraph IX, that the plaintiff

shall set forth [27] therein a true and correct

itemized statement of the items and amounts of said

loss or damage totalling Thirty-seven Hundred
Fifty-two and 50/100 Dollars.

In the event the foregoing motion, or any part

thereof, is denied, the defendant moves in the alter-

native that the plaintiff shall furnish the defendant
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with a bill of particulars, setting out such informa-

tion as therein sought to have set forth.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

Piled Oct. 1, 1930. [28]

[Title of Court and Caus^-No. 8176.]

ORDER ON DEPENDANT'S MOTION TO
MAKE MORE DEFINITE AND CERTAIN
AND DEMURRER SUSTAINING SAID
MOTION IN PART, DENYING THE BAL-
ANCE, AND OVERRULING DEMURRER.

This cause having heretofore come on regularly

for argument upon the motion of the defendant to

require the plaintiff to make its complaint more

definite and certain and upon the demurrer of the

defendant to the plaintiff's complaint herein, Henry

Elliott, Jr., and Scott Z. Henderson of Henderson,

Carnahan & Thompson, appearing for the defendant

and in support of such motion and demurrer, and

P. D. Metzger of Hayden, Langhorne & Metzgar,

appearing for plaintiff in opposition thereto, and

after oral argument the Court having taken the

matter under advisement and briefs having been

submitted by both parties and duly considered by
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the Court and the Court having heretofore filed its

memorandum ruling on said motion and demurrer

and being now duly advised in the premises doth

now and hereby in accordance with such memo-

randum rulings, ORDER, as follows

:

1. That Paragraphs I and II of the defendant's

motion to make more definite and certain be and

the same are hereby severally denied. [29]

2. That Paragraphs III and IV of said motion

to make more definite and certain be and the same

are hereby severally granted.

3. That the defendant's demurrer to said com-

plaint be and the same is hereby overruled.

4. That the plaintiff be and it is hereby allowed

ten days from the date of the entry of this order

within which to file an amended complaint.

Done in open court this 18th day of March, 1931.

EDWARD E. CUSHMAN,
District Judge.

Plaintiff excepts. Exception allowed.

EDWARD E. CUSHMAN,
Dist. Judge.

Okeh as to form.

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Piled Mar. 18, 1931. [30]
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[Title of Court and Cause—No. 8176.]

EXCEPTIONS OF DEFENDANT TO ORDER
OVERRULING DEMURRER AND PAR-
TIALLY DENYING MOTION TO MAKE
MORE DEFINITE AND CERTAIN.

Comes now The Aetna Casualty and Surety Com-

pany, a corporation, defendant herein, and excepts

to the order of the Court on file herein on its mo-

tion to make more definite and certain and upon its

demurrer, in so far as said order denies Paragraph I

of this defendant's motion to make more definite

and certain and in so far as said order overrules

the demurrer of this defendant to the complaint.

Dated, this 23d day of March, 1931.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

The foregoing exceptions were presented in open

court and are by the Court allowed.

Dated, this 23d day of March, 1931.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Mar. 23, 1931. [31]

[Title of Court and Cause.]

AMENDED COMPLAINT.

Comes now the plaintiff herein and as its amended
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complaint and for cause of action against the defend-

ant, shows and alleges as follows, to wit:

I.

That at all the times hereinafter mentioned plain-

tiff was and now is a corporation organized and ex-

isting under and by virtue of the laws of the United

States relative to national banks, having its prin-

cipal place of business in Tacoma, in Pierce County,

Washington, where it has been and is transacting a

general banking business.

II.

That the defendant, The Aetna Casualty and

Surety Company, at all the times hereinafter men-

tioned was and now is a foreign corporation, duly

authorized to act as surety and to write insurance

in the State of Washington, and having an office

for the transaction of business, and where it was

and is engaged in the transaction of business in

Tacoma, in Pierce County, Washington; and that

at all of said times P. V. Ceasar was and now is an

agent of said defendant corporation, duly authorized

and licensed to solicit and procure insurance [32]

to be written by said company and was and now
is a resident vice-president of said company, fully

authorized and empowered to sign and execute on

behalf of said defendant corporation any and all

bonds and undertakings, including bonds of the

kind and character hereinafter described; and that

W. H. Van Horn was at all times hereinafter men-

tioned a resident assistant secretary of said defend-

ant corporation, fully authorized and empowered
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to affix the seal of said company to and attest on

behalf of said company any and all bonds and un-

dertakings.

III.

That American Wood Pipe Company is a corpo-

ration organized and existing under and by virtue

of the laws of the State of Washington and at all

the times hereinafter mentioned up to April 19,

1929, was doing business at Tacoma, in Pierce

County, Washington, and maintaining there a fac-

tory for the manufacture and sale of wood pipe

and other wood products and for the needs of such

business was required from time to time to borrow

large sums of money from the plaintiff, and in con-

nection with such borrowings did for a valuable

consideration on or about the 8th day of August,

1921, execute and deliver to the plaintiff its General

Loan and Collateral Agreement, a copy of which

is attached to plaintiff's original complaint herein,

marked Exhibit "A" and by this reference made a

part hereof to all intents and purposes as fully as

though set out herein at length.

That at all times since August 8th, 1921, said

General Loan and Collateral Agreement has been

and is in full force and effect, and by the terms

thereof any security of whatsoever kind or nature

furnished by said American Wood Pipe Company

to the plaintiff for any of its indebtedness could be

[33] and is held by the plaintiff not only as secu-

rity for the particular indebtedness for or in con-

nection with which the same was pledged, hypothe-

cated or created, but also for any and all other
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indebtedness, obligation or liability of said Pipe

Company to the plaintiff how or whensoever created,

incurred and/or evidenced.

IV.

That prior to January 21, 1929, said American

Wood Pipe Company, being in need of financial as-

sistance to enable it to continue in business and in

operation and to enable it to execute and fill orders

that might be received and accepted, requested the

plaintiff to make from time to time advances against

the earnings of orders that might thereafter be

taken for execution, and the plaintiff declined to

consider or entertain any such proposition and re-

fused to agree to make any such loans or advances

unless and until it should be furnished with a bond

with an acceptable surety company as surety, guar-

anteeing to it the existence and bona fides of each

such order and that the same would be filled and exe-

cuted according to its terms and indemnifying it

against any loss or damage which might result from

nonfulfillment of the order according to its terms,

and that to procure the necessary loans and ad-

vances, said American Wood Pipe Company under-

took and agreed to provide such bond in connection

with each such loan thereafter applied for.

V.

That thereafter and on January 21, 1929, in ac-

cordance with the basis of operation theretofore dis-

cussed, said American Wood Pipe Company applied

to the plaintiff for a loan of $3,375.00 against the

future earnings of an alleged contract [34] be-
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tween said Pipe Company and Twin Harbors Lum-

ber Company, which latter wTas then and still is a

wholly solvent corporation; said loan being applied

for to enable said Pipe Company to continue in busi-

ness and to carry out such order; and to obtain the

loan or advance thus applied for said Pipe Com-

pany executed and delivered to the plaintiff an as-

signment of the proceeds or earnings of an alleged

contract with Twin Harbors Lumber Company,

copy of which assignment is annexed to plaintiff's

complaint herein, marked Exhibit "B" and by this

reference made a pail hereof as fully and to all in-

tents and purposes as though set out herein at

length; and contemporaneously therewith and as

part of the same transaction, furnished and deliv-

ered to the plaintiff a bond duly executed by it as

principal and the defendant, The Aetna Casualty

and Surety Company, as surety, in the penal sum of

$4,000.00, copy of which bond is annexed to plain-

tiff's complaint herein, marked Exhibit "C" and by

this reference made a part hereof as fully and to all

intents and purposes as though set out herein at

length.

That said bond was executed, issued and deliv-

ered, by the defendant herein for a valuable consid-

eration and with knowledge and intent that it would

be delivered to the plaintiff an obligee named

therein, as a basis of credit and as indemnity against

any loss which the plaintiff might sustain by reason

of the failure of the said American Wood Pipe Com-

pany to perform the contract hereinabove and in

said bond referred to and described according to the
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terms thereof and with intent and knowledge that

the plaintiff should and would rely thereon for such

indemnity and for the truth of the facts in said bond

recited as to the existence, nature and terms of the

[35] contract described.

VI.

That the plaintiff believing the recitals of said

bond as to the existence, nature and terms of said

contract to be true, and relying thereon and upon

the indemnity thereby agreed and intended to be

provided, accepted said bond and the assignment of

the proceeds of the contract therein referred to, and

so believing and relying, paid a valuable considera-

tion for such assignment, to wit, by loaning or ad-

vancing to said American Wood Pipe Company the

sum of $3,375.00, which loan or advance was evi-

denced by the promissory note of said American

Wood Pipe Company then contemporaneously made,

executed and delivered by said Pipe Company to

this plaintiff, copy of which note is annexed to plain-

tiff's complaint herein, marked Exhibit 4tD" and by

this reference made a part hereof as fully and to all

intents and purposes as though set out herein at

length ; that except for said recitals in said bond and

representations thereby made by the defendant

herein to the plaintiff, plaintiff would not have made
said loan or advance nor accepted said assignment

which was taken as security not only for the moneys
advanced and loaned to the American Wood Pipe

Company contemporaneously with the acceptance

of the assignment and bond, but also in accordance

with the terms of the General Loan and Collateral
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Agreement hereinabove referred to for any and all

other obligations or indebtedness to it of said Pipe

Company, on which there is due and unpaid an

amount largely in excess of the penalty of said

bond ; that an itemized statement of such other obli-

gations or indebtedness upon which there now re-

mains unpaid the sum of $101,869.87, is hereto an-

nexed, marked Exhibit "E" and made a part hereof

[36] by this reference as fully and to all intents

and purposes as though set out herein at length.

VII.

That said American Wood Pipe Company wholly

failed and neglected to carry out and perform said

alleged contract with said Twin Harbors Lumber

Company in said bond described and referred to,

either within the time specified in said contract or

at all ; and as plaintiff is informed and believes there

was in truth and in fact no such written order from

or contract with said Twin Harbors Lumber Com-

pany and that the recitals in said bond and the rep-

resentations thereby made by the defendant herein

as to said alleged contract where wholly false.

VIII.

That thereafter and on or about the 19th day of

April, 1929, said American Wood Pipe Company be-

came wholly insolvent, suffered a receiver to be ap-

pointed of its business and affairs and to wind up

the same, and that no part of the loan or advance

made by this plaintiff in reliance upon said false

and fraudulent representations was repaid by said

American Wood Pipe Company prior to said re-
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ceivership or has been since or will hereafter be re-

paid by said receiver, and that no part of the pro-

ceeds of the alleged contract so assigned to this

plaintiff has been or will be paid to it.

IX.

That by reason of the matters and things herein-

before alleged plaintiff sustained loss and damage

in the sum of $3,673.50, being the net amount which

if said order or contract had been performed would

have been paid to it under and according to the

terms of the contract or invoice, the [37] pro-

ceeds of which were assigned to the plaintiff, as

hereinbefore alleged, after deduction of the 2% dis-

count and 5% commission allowed by said invoice;

that Twin Harbors Lumber Company sustained no

loss or damage and has not asserted and is not as-

serting any claim of loss or damage under or against

said bond.

X.

That plaintiff has heretofore demanded of the de-

fendant payment of its said loss and damage in ac-

cordance with the intent and tenor of said bond and

the defendant has heretofore generally denied any

and. all liability whatsoever upon said bond and has

wholly failed and refused to pay to the plaintiff its

said loss or any part thereof and accordingly there

is now due and owing to the plaintiff from the de-

fendant the full sum of $3,673.50, with interest at

6% per annum from January 21, 1929, until paid.

WHEREFORE, plaintiff prays judgment against

the defendant for said sum of $3,673.50, with inter-
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est at 6% per annum from January 21, 1929, until

paid, and for its costs and disbursements herein

caused to be expended.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff,

Office and Post Office Address: 523 Tacoma Build-

ing, Tacoma, Washington. [38]

EXHIBIT "E."

Detail of Obligations or Indebtedness of American

Wood Pipe Company to The National Bank of Tacoma.

Note No. Date. Character of Note.

66732 6- 2-28 Assnd. Iriv. on Grays Harbor Pulp Co.

66799 6- 5-28 i << a

66860 6- 6-28 < i t James H. Coyne

66861 6- 6-28 i < i Grays Harbor Pulp Co.

66902 6- 7-28 i « i <

66939 6- 8-28 i < i n

67027 6-11-28 i a i i

67162 6-13-28 i (

i

James H. Coyne

67524 6-21-28 i a Grays Harbor Pulp Co.

67709 6-25-28 i i i James H. Coyne

67757 6-26-28 t ; i Grays Harbor Pulp Co.

68056 7- 3-28 i ( t James H. Coyne

68342 7-11-28 i < i 1

1

68588 7_19_28 i < t Grays Harbor Pulp Co.

69112 8- 2-28 t a James H. Coyne

70138 8-30-28 i 1

1

i c

71027 9-22-28
t 1

1

American Dist. Steam Co.

71084 9-24-28 i i t i <

71419 10- 3-28 i < i Fred L. Harris

71476 10- 4-28 i i i Utah Lake District Co.

71704 10-10-28 i i < Washington B. R. & Lime Co.

72172 10-23-28
t. c i American Dist. Steam Co.

72522 11- i_28
i i i i i

Amount.

$2,800.00

3,400.00

1,425.68

3,075.00

2,900.00

2,975.00

3,075.00

2,713.93

1,910.00

5,400.00

4,000.00

4,500.00

4,500.00

2,710.00

3,160.00

2,585.00

730.00

1,315.00

700.00

525.00

180.00

1,180.00

1,320.00



Note No. Date.

72804 11- 8-28

72877 11-11-28

72945 11-13-28

73009 11-14-28

73116 11-16-28

[40]

73256 11-20-28

73257 11-20-28

73317 11-30-28

73432 11-23-28

73747 12- 3-28

73813 12- 3-28

73916 12- 5-28

73980 12- 7-28

74050 12-10-28

74148 12-11-28

74187 12-12-28

74267 12-14-28

74357 12-17-28

74418 12-18-28

74464 12-19-28

74512 12-20-28

74601 12-22-28

74673 12-24-28

74708 12-26-28

74820 12-29-28

74947
*

1- 2-29

74980 1- 3-29

75061 1- 5-29

75063 1- 5-29

75107 1- 7-29

75146 1- 8-29

75147 1- 8-29

75187 1- 9-29

75245 1-10-29

75256 1-11-29

vs. The National Bank of Tacoma.

Character of Note.

Assnd. Inv. on Dept. Fisheries & Game
" " Smuggler Mining Co.

"
\Yenatchee Vinegar Co.

" Wenatchee Vinegar Co.
" Turn a Lum Lumber Co.

" H. A. Browning Lumber Co.
<< i{

" American Dist. Steam Co.

" A. B. Fosseen & Co.

American Ldy Machine Co.

11 Western Union Telegraph Co.

" H. A. Browning Lumber Co.

< i i i

I < i i

<< I <

(< i (

i I a

U. S. Indian Irrig. Service

Twin Harbors Lumber Co.

Town of Goldendale

Twin Harbors Lumber Co.

Taylor Building Co.

Twin Harbors Lumber Co.

H. A. Browning Lumber Co.

Continental Pipe Mfg. Co.

H. A. Browning Lumber Co.

Manton & Hart

Twin Harbors Lumber Co.

Henry D. Davis Lumber Co.

Twin Harbors Lumber Co.

Frank Porter Lumber Co.

Rainier Pulp & Paper Co.

Wheeler Lbr. Bridge Sup. Co.

Ira S. Harding

Twin Harbors Lumber Co.

Midland Lbr. & Mfg. Co.

41

Amount.

$1,025.00

1,425.00

2,325.00

1,800.00

590.00

1,220.00

2,680.00

6,585.00

340.00

1,920.00

3,230.00

3,750.00

260.00

180.00

530.00

6,800.00

3,100.00

2,035.00

3,325.00

235.00

3,590.00

2,090.00

220.00

1,390.00

3,300.00

3,270.00

2,235.00

925.00

2,000.00

1,870.00

175.00

2,010.00

1,830.00

2,135.00

325.00
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Note No. Date. Character of Note.
75305 1-12-29 Assnd. Inv. on Weyerhaeuser Tbr. Co.

[41]

75340 1-14-29 " " " National Sugar Mfg. Co.

Amount.
$185.00

17,100.00

75395 1-15-29 " " '
* Wheeler Lbr. Bridge Sup. Co. 1,820.00

75396 1-15-29 " " ' Twin Harbors Lumber Co. 3,545.00

75470 1-17-29 " " < American Car & Foundry Co. 1,360.00

75471 1-17-29 " " ' ' Twin Harbors Lumber Co. 1,350.00

75523 1-19-29 " " '

1-21-29 Demand Note

' Town of Orting 2,790.00

500.00

75585 1-21-29 Assnd. Inv. on Twin Harbors Lumber Co. 840.00

75617 1-22-29 " " ' ' Wheeler Lbr. Bridge & Sup. Co. 1,290.00

75668 1-23-29 " " ' ' Ralph L. Smith Lbr. Co. 2,215.00

75698 1-24-29 " " '
' Wheeler Lbr. Bridge & Sup. Co. 1,970.00

75788 1-26-29 " " '
' U. S. Indian Irrig. Service 1,690.00

75822 1-28-29 " " ' ' E. F. Benson 1,025.00

75823 1-28-29 " " '
' Radph L. Smith Lbr. Co. 1,085.00

75830 1-29-29 " " '

1 Town of Toledo 2,160.00

75928 1-31-29 " " l
' Wheeler Lbr. Bridge & Sup. Co. 400.00

75961 2- 1-29 " " l i it 1,710.00

75987 2- 2-29 " " '
' Oregon Casket Co. 1,000.00

76038 2_ 4-29 " " ' ' Ralph L. Smith Lbr. Co. 3,300.00

76039 3- 4-29 " " '
' Rainier Pulp & Paper Co. 425.00

76069 2- 5-29 " " '
1 Twin Harbors Lumber Co. 2,925.00

76127 2_ 6-29 " " '

< a 1,275.00

76187 2- 7-29 " " ' i n 2,400.00

76207 2- 8-29 " " ' 1 Ralph L. Smith Lbr. Co. 3,050.00

76244 2- 9-29 " " '
' Wheeler Lbr. Bridge & Sup. Co. 2,800.00

76300 2-11-29 " " '
1 Twin Harbors Lumber Co. 2,000.00

76354 2-13-29 " " '
t < < 2,540.00

76437 2-15-29 " " '
' Rainier Pulp & Paper Co. 3,600.00

76544 2-18-29 " " '
' Wheeler Lbr. Bridge & Sup. Co. 1,515.00

76545 2-18-29 " " '

1 Foster-Isaacson Co. 1,620.00

76571 2-19-29 " " '

1 Twin Harbors Lumber Co. 3,075.00

[42 j

76618 2-10-29 ' Wheeler Lbr. Bridge & Sup. Co. 2,125.00

76648 2-21-29 " " '
' Twin Harbors Lumber Co. 1,530.00

76683 2-23-29 " "
' i n 1,335.00



Note No.

76766

76848

76901

76981

76982

76983

77038

77054

77055

77091

77092

77128

77177

77199

77200

77227

77322

77323

77349

77403

77465

77515

77553

77669

77670

77671

77672

77710

[43]

78088

78089

78175

78241

78242

78243

78290

Date.
2-25-29

2-27-29

2-28-29

3- 2-29

3- 2-29

3- 2-29

3- 4-29

3- 5-29

3- 5-29

3- 5-29

3- 5-29

3- 6-29

3- 7-29

3- 8-29

3- 8-29

3- 9-29

3-11-29

3-11-29

3-11-29

3-13-29

3-14-29

3-15-29

3-16-29

3-19-29

3-19-29

3-19-29

3-19-29

3-20-29

3-23-29

3-29-29

4- 2-29

4r- 4-29

4- 4-29

4- 4-29

4- 5-29

vs. The National Bank of Tacoma.

Character of Note.

Assnd. Inv. on Rainier Pulp & Paper Co.

Ralph L. Smith Lumber Co.

Rainier Pulp & Paper Co.

Modern Electric Water Co.

Consumers Co.

Ellensburg Gas & Water Co.

St. Paul & Tacoma Lbr. Co.

Oroville Tonasket Irrig. Co.

Tacoma Land & Imp. Co.

C. E. Blackwell Co.

Federal Mining Co.

Lord & Bushnell Co.

Grants Pass Irrig. Dist.

D. P. Slater

Rainier Pulp & Paper Co.

Little River Redwood Co.

Sunny Point Packing Co.

Department of Interior

Wenatchee Heights Rec. Dist.

Des Chutes River Saw Mill

Lord & Bushnell Co.

Olympia G. & C. Co.

Lockwood Canady Irrig. Dist.

J. Bouska & Son

Mutual Irrigation Co.

Orondo Water & Land Co.

Duncanson & Harrilson

Northern Pacific Ry. Co.

Country Homes Water Co.

City of Centralia

Dept. of Int. Indian Service

Mackey & Skinner

demons Logging Co.

F. Cushing Moore

43

Amount.
$3,850.00

2,050.00

3,240.00

1,550.00

155.00

530.00

340.00

630.00

100.00

205.00

1,800.00

1,415.00

1,560.00

300.00

285.00

1,275.00

955.00

635.00

355.00

970.00

640.00

1,310.00

910.00

925.00

260.00

450.00

615.00

1,385.00

65.00

375.00

355.00

570.00

1,545.00

240.00

1,540.00
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Note No. Date.
78291 4- 5-29 As

78378 4- 8-29

78379 4- 6-29

78422 4- 9-29

78423 4- 9-29

snd.

Ch
Inv. o

1 1 i

aracter of Note,
n Henry Lbr. Co.

' Morris Hardware Co.
1 Western Public Service Co.
1 White Mfg. Co.

' Town of Steilacoom

Amount.
$1,390.00

1,600.00

290.00

275.00

245.00

78453

78473

4- 9-

4-11-

-29

-29

' Bay View Packing Co.

Tacoma Land & Imp. Co.

1,245.00

120.00

78474 4-11--29 t i t

Potlatch Lumber Co. 130.00

78530 4-12--29 i i (
' Intermountain Water & Pwr. Co. 250.00

78531

78542

78589

4-11-29

4-13-29

4-15-29

i < t

' Town of Coulee City
' City of Forsyth

' R. M. Johnston

90.00

1,890.00

440.00

78639 4-16--29 i i i
' American Smelting & Rfg. Co. 725.00

78675 4-17--29 1 1 i
' Tacoma Country & Golf Club 320.00

78676 4-17--29 1 1 i
' Country Homes Water Co. 95.00

78681 4-17--29 H i
' Gailbrath Bros. 75.00

78682 4-17--29 < c i
' Boise Payette Lumber Co. 320.00

75618 1-22-29 i t i
' City of Bremerton 220.00

75927 1-31--29 i i t
' Twin Harbors Lumber Co.

Total

975.00

.$251,429.61

[Endorsed] : Filed Apr. 1, 19 31. [44]

[Title of Court and Cause—No. 8176.]

ANSWER TO AMENDED COMPLAINT.

Comes now the defendant, and for its answer to

the amended complaint herein, admits, denies and

alleges

:

I.

Answering Paragraph Two, the defendant admits

each and every allegation therein contained, save

and except that it denies that said P. V. Caesar and

W. H. Van Horn were authorized to sign, execute
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or attest any of all bonds and undertakings on be-

half of the defendant.

II.

Answering Paragraph Three, the defendant al-

leges that it has not sufficient knowledge or informa-

tion to form a belief as to the truth or falsity of the

allegations as to how long said general loan and col-

lateral agreement has been in effect, and whether the

same is now in effect, and as to whether any security

furnished by said Pipe Company to the plaintiff

could be held as security for any indebtedness of

said Pipe Company to the plaintiff, and therefore,

denies said allegations on information and belief in

order to put the plaintiff on proof thereof. [45]

III.

Answering Paragraph Pour, the defendant denies

each and every allegation therein contained.

IV.

Answering Paragraph Five, the defendant denies

each and every allegation therein contained, save

and except that on or about the 21st day of January

1929, the defendant, as surety, executed and deliv-

ered to the American Wood Pipe Company said

bond, a copy of which is attached to the complaint

and marked Exhibit "0."

V.

Answering Paragraph Six, the defendant denies

each and every allegation therein contained, save

and except that as to the allegations that the plain-
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tiff loaned to the American Wood Pipe Company the

sum of $3,375.00 at said time, and took said note

therefor, and as to whether there is due and unpaid

any sum to the plaintiff from the American Wood
Pipe Company, the defendant alleges that it does not

have sufficient information or knowledge to form a

belief as to the truth or falsity of said allegations,

and therefore denies the same in order to put the

plaintiff upon its proof.

VI.

Answering Paragraph Seven, the defendant de-

nies each and every allegation therein contained,

save and except as to said allegation as to the non-

existence of the said written order, and alleges that

it has not sufficient knowledge or information to

form a belief as to the truth or falsity of said alle-

gation, and therefore denies the same in order to

put the plaintiff upon its proof, and the defendant

further specifically denies that the defendant made

any representations [46] whatsoever in or con-

cerning said bond.

VII.

Answering Paragraph Eight, the defendant de-

nies each and every allegation therein contained,

save and except that said American Wood Pipe

Company became insolvent, and that on or about the

19th day of April, 1929, a Receiver was appointed

to wind up and liquidate its business and affairs, and

as to said allegation that said Wood Pipe Company

has repaid or will repay any part of said alleged

loan, the defendant does not have sufficient knowl-

edge or information to form a belief as to the truth
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or falsity of said allegations, and therefore denies

the same in order to put the plaintiff upon its proof.

VIII.

Answering Paragraphs Nine and Ten the defend-

ant denies each and every allegation therein con-

tained, save and except that the plaintiff did make a

demand upon the defendant under said bond.

For a further answer and by way of a first affirm-

ative defense, defendant alleges that the plaintiff

was a party obligee to said bond and at all times

knew, or by the exercise of reasonable diligence

should have known, the facts as to the existence or

nonexistence of the order referred to in said bond,

and by virtue of such knowledge and the recitals

contained in said bond, and the acceptance of said

bond by the plaintiff containing the recitals therein,

the plaintiff represented that such an order was in

existence and is now estopped to deny such recitals

and representations. [47]

For a further answTer and by way of a second af-

firmative defense, the defendant alleges that if the

plaintiff loaned to the American Wood Pipe Com-

pany the said sum of $3,375.00 on the 21st day of

January, 1929, that the said loan was not made for

the purpose of enabling the American Wood Pipe

Company to perform the contract or order referred

to in said bond, and that the money so loaned was

not, nor any part thereof, used for that purpose,

and that said loan was made as a general loan and

in reliance upon other securities held by the plain-

tiff, and belonging to the said American Wood Pipe



48 The Aetna Casualty & Surety Company

Company in a large amount, the exact character and

amount being within the knowledge of the plaintiff,

and that the plaintiff has at no time advanced to the

American Wood Pipe Company any sum of money

whatsoever to be used, and which was used, in the

filling of said contract or order.

For a further answer and by way of a third af-

firmative defense, the defendant alleges that all of

the representations and agreements alleged by the

plaintiff to have been made by the defendant con-

cerning the existence of orders or contracts, or that

said bond was given as a basis of credit and as in-

demnity against any loss that might be sustained by

the plaintiff on account of loans or advances, were

oral representations and agreements which the

plaintiff now claims that the defendant made, and

on the basis of such alleged oral representations and

agreements the plaintiff seeks to hold the defendant

for the debt, default or misdoings of the American

Wood Pipe Company, and that said alleged repre-

sentations and agreements are therefore in violation

of the statute of frauds, because they are not in

writing, and are therefore, void and of no [48]

force and effect.

WHEREFORE, having fully answered the

amended complaint herein, the defendant prays that

the above-entitled action be dismissed, and that it
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have judgment for its costs and disbursements

herein.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

1414 Puget Sound Bank Bldg., Tacoma, Wash-

ington.

[Endorsed] : Piled Apr. 8, 1931. [49]

[Title of Court and Cause—No. 8176.]

REPLY.

Comes now The National Bank of Tacoma, plain-

tiff herein, and for reply to the defendant's answer

to plaintiff's amended complaint denies generally

any and all affirmative matter contained in such

answer, and further:

I.

For reply to the so-called first affirmative defense

contained in said answer, denies the same and each

and every allegation therein contained, and alleges:

That plaintiff relied on the bond in the complaint

herein described and upon the recitals therein con-

tained; that the defendant knew and intended that

the plaintiff should rely thereon for the truth of the

recitals therein contained and for the existence of

the order referred to and the terms thereof, and

knew that the bank did so rely thereon, and is

estopped, not only by reason of the said bond and
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the representations therein contained, but also by

its conduct in the premises, to question or deny or

base any defense upon the fact with respect to the

order for materials being otherwise than as stated

in said bond.

II.

Replying to the second affirmative defense, plain-

tiff [50] denies each and every allegation therein

contained and the whole thereof.

III.

Replying to the third affirmative defense, plain-

tiff denies each and every allegation therein con

tained and the whole thereof.

WHEREFORE, having made full reply, plaintiff

prays judgment in accordance with the prayer of

its complaint herein.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff,

Office and Post Office Address:

523 Tacoma Building, Tacoma, Wash.

Filed May 5, 1931. [51]

[Title of Court and Cause—No. 8176.]

VERDICT.

We, the jury in the above-entitled action, do find

in favor of the plaintiff, The National Bank of

Tacoma, a corporation, and against the defendant,

The Aetna Casualty and Surety Company, a cor-

poration, in the sum of $4,244.36, being instructed

by the Court so to do.



vs. The National Bank of Tacoma. 51

Dated this 13th day of November, 1931.

A. M. ANGOVE,
Foreman.

[Endorsed] : Piled Nov. 13, 1931. [52]

In the District Court of the United States for the

Western District of Washington, Southern

Division.

No. 8176.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant,

JUDGMENT.

This cause having heretofore come on regularly

for trial before the undersigned, plaintiff appearing

by its officers and by its attorneys, F. D. Metzger

and A. E. Blair, of the firm of Hayden, Langhorne

& Metzger, and the defendant appearing by its at-

torneys, Scott Z. Henderson of the firm of Hender-

son, Carnahan & Thompson and Henry Elliott, Jr.,

and a jury having been duly impaneled and sworn,

and plaintiff having offered evidence, both oral and

documentary in support of its amended complaint

and rested, and the defendant having rested its

case without the introduction of any testimony;
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and the Court having granted plaintiff's motion for

a directed verdict in favor of the plaintiff and

against the defendant and the jury having duly and

regularly returned its verdict pursuant to the in-

structions of the court, finding in favor of the

plaintiff and against the defendant for the sum of

$4,244.36, which verdict was duly received and filed

in open court

;

And the cause coming on now to be heard upon

the application of the plaintiff by and through its

said attorneys for judgment upon and in accordance

with said verdict, and [53] the court being other-

wise duly advised in all the premises DOTH NOW
AND HEREBY ORDER AND ADJUDGE that the

plaintiff, The National Bank of Tacoma, a national

banking corporation, do have and recover judgment

of and from the defendant, The Aetna Casualty and

Surety Company, a corporation, in the sum of four

thousand two hundred forty-four and 36/100 ($4,-

244.36) dollars, and for its costs to be taxed herein

in the manner provided by law, and that execution

issue therefor.

Done in open court this 21st day of November,

1931.

EDWARD E. CUSHMAN,
Judge.

Copy received Nov. 18, 1931.

HENDERSON, CARNAHAN & THOMP-
SON,

HENRY ELLIOTT, Jr.,

Attys. for Defendant.
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Defendant excepts to the foregoing judgment and

each and every part thereof, which exception is

hereby allowed.

EDWARD CUSHMAN,
Judge.

[Endorsed] : Filed Nov. 21, 1931. [54]

[Title of Court and Cause—No. 8176.]

ORDER EXTENDING TIME TO AND IN-

CLUDING JANUARY 12, 1932, TO FILE
BILL OF EXCEPTIONS.

Upon stipulation of the parties hereto, IT IS

ORDERED, that the time in which defendant may
serve and file a proposed bill of exceptions herein

be and the same is hereby extended up to and in-

cluding the 12th day of January, 1932.

Done in open court, this 21st day of November,

1931.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Nov. 21, 1931.

G. O. B. #8, pg. 612. [55]

[Title of Court and Cause—No. 8176.]

MOTION OF DEFENDANT TO VACATE THE
JUDGMENT, SET ASIDE THE VERDICT
AND GRANT DEFENDANT A NEW
TRIAL.

Comes now the above-named defendant and re-
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pectfully moves and petitions this Honorable Court

to vacate the judgment, set aside the verdict ren-

dered herein, and entered in favor of the plaintiff

and against the defendant, and grant the defendant

a new trial herein upon the following grounds and

for the following reasons

:

I.

Errors in law occurring at the trial and excepted

to at the time by the defendant in, amongst

others, the following particulars

:

(a) Plaintiff was permitted to introduce in evi-

dence a document dated August 8, 1921, the same

being a general collateral trust agreement executed

by the American Wood Pipe Company to the

plaintiff bank, and to show that the American Wood
Pipe Company was indebted to plaintiff in large

sums before the bond involved in this case was

written.

(b) The plaintiff was permitted to introduce

evidence that prior to the writing of the bond in

question it was the practice of the Wood Pipe

Company to borrow money on bills of lading and

assigned invoices, showing goods shipped to its

customers.

(c) The plaintiff was further permitted to in-

troduce testimony that sometime in 1928, the Wood
Pipe Company made application to the bank for

loans on advances against shipments [56] before

shipments were actually made, and offered to secure

an indemnity bond to guaranty delivery of the

goods.

(d) The plaintiff was permitted to offer testi-
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mony that the bank officials informed the Wood
Pipe Company that the indemnity bond must cover

two tilings; first, that there was a written and

enforceable order, and second, the order would be

fulfilled according to its terms.

(e) The plaintiff was permitted to offer testi-

mony as to its construction of the bond before it

was written.

(f) The plaintiff was permitted to introduce

testimony that on December 26, 1928, the bank held

similar bonds of the defendant in the sum of

$37,000.00.

(g) The plaintiff was permitted to offer testi-

mony that the plaintiff expected to receive the full

amount of the assigned invoice, to wit, $3,950.00.

(h) The court refused to permit the defendant

to show that the claimed advance covered money

which the plaintiff itself applied against the over-

draft of the Wood Pipe Company at that time,

and did not constitute a loan of money.

(i) The plaintiff wTas permitted to introduce

testimony contradicting the recitals of the bond

to the effect that there was a written order.

(j) The court should have granted the motion

of the defendant for a dismissal of the action at

the end of the plaintiff's case.

(k) The court erred in denying defendant's

motion for a directed verdict at the end of the

plaintiff's case.

(1) The court erred in granting the plaintiff's

motion for a directed verdict after the defendant

rested.
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(m) The court erred in directing a verdict in

favor of the plaintiff. [57]

(n) The court erred in directing the jury to

find a verdict in the sum of $4,244.36.

WHEREFORE, the defendant prays that this

court will review the errors hereinbefore pointed

out, and will vacate the verdict and the judgment

entered thereon, and grant this defendant a new
trial.

HENDERSON, CARNAHAN & THOMP-
SON,

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

Attorneys for Defendant,

412 Dexter Horton Building, Seattle, Washington.

[Endorsed] : Filed Dec. 28, 1931. [58]

[Title of Court and Cause—No. 8176.]

ORDER DENYING MOTION TO VACATE
JUDGMENT.

This cause coming on to be heard upon the motion

of the defendant to vacate the judgment heretofore

entered herein and to grant a new trial, F. D.

Metzger of Hayden, Metzger & Blair formerly

Hayden, Langhorne & Metzger, appearing on

behalf of the plaintiff, and S. Z. Henderson

of Henderson, Carnahan & Thompson appearing on

behalf of the defendant; and said motion having

been submitted without argument and the court

being duly advised in the premises
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DOTH NOW AND HEREBY ORDER that said

motion be and the same is hereby in all respects

denied.

Done in open court this 4th day of January, 1932.

EDWARD E. CUSHMAN,
Judge.

The defendant excepts to the ruling embodied in

the foregoing order and its exception is hereby

allowed.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Filed Jan. 4, 1932. [59]

[Title of Court and Cause—No. 8176.]

ORDER EXTENDING TERM.

This cause being regularly before the court upon

the proposed bill of exceptions of the defendant and

the proposed amendments of the plaintiff thereto;

and it appearing to the court that a judgment of

this court in favor of the plaintiff was filed herein

on the 21st day of November, 1931, less than ninety

clays from the time when the next term of this court

will commence

;

And it further appearing* that it is the purpose

and intention of the defendant herein to apply to

this court for a writ of error to the Circuit Court

of Appeals of the Ninth Circuit, and the plaintiff

being represented at this hearing by its attorneys,

and the defendant being represented at this hearing

by its attorneys:
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IT IS ORDERED: That this Court will retain

jurisdiction over this cause beyond the expiration

of the present term of this court for all purposes

and particularly for the purpose of settling a bill

of exceptions herein, allowing a writ of error herein,

and fixing the amount of a cost and supersedeas

bond herein, should a writ of error be allowed.

Done in open court, this 30th day of January,

1932.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Jan. 30, 1932. [60]

[Title of Court and Cause—No. 8176.]

DEFENDANT'S BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the trial

of this cause in this court at the July term of

1931, the Honorable Edward E. Cushman pre-

siding, the plaintiff appearing by its counsel,

Hayden, Langhorne & Metzgar, Fred G. Metzgar

and A. E. Blair, the defendant appearing by its

counsel, Henderson, Carnahan & Thompson, Scott

Z. Henderson and J. Speed Smith and Henry

Elliott, Jr., commencing on November 12, 1931,

to wit:

A jury was empanelled and sworn according to

law to try the cause.

(Pursuant to oral stipulation the trial court ruled

that said cause should be consolidated with causes
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numbers 8177 and 8179 between the above named

plaintiff and defendant, in the same court, for pur-

poses of trial, for the reason that each of said causes

involved a suit between the same parties upon sim-

ilar bonds.)

Mr. Metzger, of counsel for plaintiff, thereupon

made his opening statement to the jury and the de-

fendant, through its counsel, Mr. Henderson,

reserved his statement.

Thereupon the plaintiff to sustain the issues upon

its part offered testimony of witnesses and docu-

mentary evidence as follows:

TESTIMONY OF P. V. CAESAR, FOR PLAIN-
TIFF.

P. V. CAESAR, produced as a witness by the

plaintiff, being first duly sworn, testified on direct

examination: [71]

I live in the city of Tacoma, have lived here

for 42 years. I am in the insurance business. I

sign bonds for the Aetna Casualty and Surety

Company as resident assistant vice-president

and resident assistant secretary. I was such in

1928 and 1929, signing bonds of various kinds

for that company. I was associated with H. E.

Anderson & Company at that time, which was the

general agency of the company.

(Certified copy of charter of the defendant com-

pany marked Plaintiff's Exhibit 1 admitted in evi-

dence.

Certified copy of authority of Mr. Caesar as resi-
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dent vice-president marked Plaintiff's Exhibit 2,

admitted in evidence.

Certified copy of certificate of authority of the

state insurance commission to the defendant com-

pany marked Plaintiff's Exhibit 3, admitted in

evidence).

A. A. Goetz had the title of resident assistant

secretary for the defendant company. She was an

employee of R. E. Anderson and Company.

(Certified copy of power of attorney of A. A.

Goetz marked Plaintiff's Exhibit 4 admitted in

evidence.)

W. H. Van Horn is vice-president of R. E. Ander-

son Company, and sometimes signs as resident vice-

president. He also signed as resident asisstant sec-

retary.

(Certified copy of powers of attorney to Mr. Van

Horn marked Plaintiff's Exhibits 5 and 6 admitted

in evidence.)

I could not state precisely, but I have been agent

or attorney in fact for the Aetna Casualty and

Surety Company for about 14 years,—all the time

in the city of Tacoma. I am acquainted with the

National Bank of Tacoma and its officers. I know

Mr. Mattison and Mr. Pierce. I do not recollect

how long. I knew them for many years prior to

1928. In January, 1929, the National Bank of

Tacoma had its offices on 12th and Pacific, where

they are now, back of this courtroom on Pacific

Avenue. I do not know what their charter is, but

I presume they were engaged exclusively in the
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banking business at that time, receiving money on

deposits and loaning money and effect— [72] ex-

change of money,—general banking business.

Document handed to me is bond executed by me

as assistant vice-president and by Miss Goetz. I

haven't got the application upon which this bond

was issued, but I presume it is there.

(Bond referred to marked Plaintiff's Exhibit 7

admitted in evidence.)

Yes, sir, that is the application upon which this

bond was issued. I could not state where the ap-

plication was made up, I did not make it up. I

could not state when I first saw it. In all prob-

ability I saw it before I executed it. I would not

swear to that. I cannot state specifically on any

one bond where it was executed, but they practically

all were executed in my office. The applications

were not executed in there. The typewriting was

done in my office, but the bonds were not necessarily

signed there. Usually Mr. Morell came for the

bonds and he and Mr. Happy signed and executed

them on behalf of the American Woodpipe Com-

pany. I never saw the execution of the bond, it-

self, so I would not want to say, but I know the

application—Mr. Happy's office is very close to

E. E. Anderson, but has nothing to do with it. The

application for the bond itself was usually made

up on telephone information which came from the

American Woodpipe Company to our office. The

National Bank of Tacoma had nothing to do

with the application for the bond. I do not know
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anything about what their connection was I did

not know they had any part in it. I do not

think they made any representations to us for

the issuance of any of these bonds. I am trying

to remember. I do not think so.

(Application referred to marked Plaintiff's Ex-

hibit 8 admitted in evidence.)

Yes, I executed bond dated January, 15, 1929, at

the request of the American Wood Pipe Company.

That is my signature and Miss Goetz's signature.

(Bond referred to marked Plaintiff's Exhibit 9

admitted in evidence.)

This is the formal application upon which the

bond, Exhibit 9, was issued. [73]

(Application referred to marked Plaintiff's Ex-

hibit 10, admitted in evidence.)

Document bearing date January 21, 1929, pur-

porting to be a bond, was executed by me at request

of the American Wood Pipe Company. That is my
signature and Mr. Van Horn's signature as Resi-

dent Vice-president and Resident Assistant Sec-

retary respectively.

(Bond referred to marked Plaintiff's Exhibit 11,

admitted in evidence.)

Document handed me also bearing date Janu-

ary 21, 1929, seems to be the formal application

upon which bond, Exhibit 11, was issued.

(Application referred to marked Plaintiff's Ex-

hibit 12, admitted in evidence.)

All of these three bonds (including bonds in

causes numbers 8177 and 8179) were written by my
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company by me as agent and attorney-in-fact at

the request of the American Wood Pipe Company.

It is impossible for me to state on an individual

bond, but as a general rule Mr. Morrill came in

and said he had a small supply contract, and

amounted to three thousand, four thousand or two

thousand, whatever the amounts might be, and would

like a bond that afternoon. He gave us the data,

and the data was taken over the telephone, stating

just what the order was, and when Mr. Morrill came

up, the bond would be ready for him, the applica-

tion was ready. He would take the application out

and get the corporation seal on it and sign it and

bring it back and the bond would be handed to him.

That is as far as I know about it. The data on

which the recital in the bond was made was on

information supplied by Mr. Morrill, or by his office,

either oral or over the telephone, and the effect of

it was that he had some kind of a contract to furnish

material to somebody.

We wrote a supply bond for him. Yes, we wrote

that bond, based on the information that he fur-

nished in that way. Certainly I knew The National

Bank of Tacoma was not in the business of dealing

in lumber. No, sir, I have no memorandum or

memoranda on which our office made up either of

these three [74] bonds, except what you have

there. There is no doubt there were notes by the

stenographer who took these orders over the tele-

phone, but we haven't got them. We never pre-

serve notes of that kind as a rule. The ordinary

practice was the same in all of these cases. Mr.
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Morrill would either come in and make a statement

that he had such an order, or it would be phoned

in by him or someone from his office. I had not

left standing orders with my office to prepare these

bonds and these applications whenever that infor-

mation came from Mr. Morrill. The bonds were

generally referred to me before they were executed.

I would not say we were issuing bonds every day,

but quite frequently.

After they were executed Mr. Morrill took them.

I do not know what he did with them positively.

I did not see him, but I think he took them to the

National Bank of Tacoma, I am not sure. Before

I executed any of these bonds I presumed they

would be taken to Mr. Morrill to the National Bank

of Tacoma. I did not know it as a positive cer-

tainty. I executed them with the idea and the

understanding that is where they would come.

I don't remember the date, but it was sometime

in the latter part of December that I had a conver-

sation with Mr. R. R. Mattison and Mr. G. T. Pierce,

vice-president and either assistant cashier or assis-

tant vice-president of the National Bank of Tacoma,

regarding bonds that we were issuing for the

American Wood Pipe Company, in which the Na-

tional Bank of Tacoma was named as obligee. The

whole situation was not gone over in that conversa-

tion. That conversation was of a general nature.

As I recollect, there were two more conversations,

one either February 5th or February 6th and the

last one just before they closed down, some time in
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April, I presume, or prior to that, the latter part

of March, I think. I haven't got the dates on that.

I have positive dates on February tho.

'Q. Now, in this conversation that you had on

the 26th of December, or on or about that date,

1928, the bank told you that it had a large number

of the bonds that you had issued to the American

Wood Pipe Company, did it not? [75]

Mr. HENDERSON.—Object as being incom-

petent, irrelevant and immaterial, what it was in

that conversation about it.

The COURT.—This is before these particular

—

Mr. METZGER.—This was just a week before

the first of these three bonds were issued.

Mr. HENDERSON.—The bonds speak for them-

selves, in our opinion.

The COURT.—The Court, without stopping to

examine these

—

Mr. HENDERSON.—If the Court please, we

want to interpose an objection to this as a violation

of the parol evidence rule. The bonds speak for

themselves.

The COURT.—I will hear from Mr. Metzger.

This is the opening of your case, and as I under-

stand from your opening statement, anything in this

conversation, if admissible at all, would be in re-

buttal, but if there is any ambiguity arises because

of these writings, such conversation might have

some bearing, but no ambiguity has developed as

yet, the Court grasped.

Mr. METZGER.—If your Honor please, the occa-
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sion for offering this testimony is twofold. First

of all, we contend that these bonds are indemnity

bonds, and as the Supreme Court of this state has

said in construing one of these very bonds and hold-

ing it an indemnity bond. It is, in the interpreta-

tion of the indemnity contracts, the cardinal rule is

that which applies to contracts generally, that is,

to ascertain the intention of the parties and to give

effect to that intention, if it can be done consistently

with legal principles, contracts of indemnity there-

fore must receive a reasonable construction so as

to carry out rather than defeat the purpose for

which they were executed. To this end, they should

neither on the one hand be so narrow or technically

interpreted as to frustrate their obvious design, nor

on the other hand so loosely or unartificially as to

relieve the obligor from a liability within the scope

or spirit of their terms. Where of general import,

the contract was one of indemnity, it is the rule

that all of the words used therein should be con-

strued to be in harmony with and subservient to the

general purpose of the bond. [76]

Now, in this bond, the language is that the Amer-

ican Wood Pipe Company has accepted a written

order from the Twin Harbors Lumber Company

and or The National Bank of Tacoma.

Your Honor, in passing upon a demurrer in this

case referred to a case in Southwestern—in the

Southern Reporter, where the Court held that and

or, when used in contracts, the words 'and or/ when

used in contracts as this were subject to be inter-
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preted as meaning with one of the parties or with

the other, or with the both, as the circumstances

of the parties at the time the contract was made

required.

Now then, we therefore offer this testimony first

to show—to explain the ambiguity which Your

Honor held existed in the bond.

The COURT.—That language is in the bond?

Mr. ME'TZGER,—Yes, that language is in all

these bonds. Secondly, to—under the general rule

as to indemnity contracts, to show the situation of

the parties so as to determine the extent of the

indemnity and right of recovery.

Mr. HENDERSON.—If the Court please, in that

case, in the Southern—I don't remember the Court

said there was any ambiguity. It said what that

'and-or' meant, that it meant both or either, and

there was no ambiguity about it. The Court spe-

cifically held, as I remember the case, that there was

no ambiguity, and Your Honor referred to that fact

in its opinion as to what it meant.

Now, if this was with the Twin Harbors Com-

pany or the bank or either of them, the oral testi-

mony I do not believe would be admitted to enlarge

the terms of the contract, in any, or enlarge its

meanings or would oral testimony change its mean-

ing. It was made by both, and I do not think

parol testimony would elucidate any ambiguity in

the bonds.

It is true, the bond says it is made with the bank,

and the bank contends it was made with the bank.
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Mr. METZGER.—We do not contend the order

was made with the bank. [77]

Mr. HENDERSON.—We admit the bond was

made with the bank. Now, I do not see how oral

testimony is going to prove it was made with any-

body else, and all that 'and-or' would be made is

who it was made with. We admit in our pleading

the bond was made with the bank.

Now, the oral testimony as to what the bond

means when we admit it was made with the bank

would violate the parol rule. It is admitted this

bond was made and issued, and made with the bank.

There is no issue in this case as to who the bond

ran to. If there was any ambiguity about it, there

might be something to explain, but we admit the

bond runs to the bank, and the ' and-or' if you

want to know who it runs to, we admit it runs to

the bank and the rest of the bond is perfectly clear.

It does not take any oral testimony to explain what

that bond means, if you leave the Twin Harbors

Lumber Company out.

The COURT.—Objection sustained.

Mr. METZGER.—Now, if your Honor please,

I would like to be heard on that question, because

this very point will run all the way through, and

it has been ruled the other way by the Supreme

Court of the state.

Here is the situation: This bond we are trying

to discuss

—

The COURT.—Perhaps I can clear the matter

a little. It seems to me that you are assuming a
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burden that does not at present rest upon you. If

I have not grasped the issues yet, you may renew

your offer. It would appear to me that you are

undertaking an unnecessary burden.

Mr. METZGER,—Well, will you allow us an

exception to your Honor's ruling at this time?

The COURT.—Exception allowed.

If you undertake to show what the language

means, the other side will certainly have an oppor-

tunity to show it does not mean that, and that

—

Mr. METZGER,— (Interrupting.) All I con-

tend is, we have a right to show the circumstances of

the parties, and knowledge of the parties, that is,

as known to both sides at and prior to the time

of the execution of these [78] bonds, as bearing

upon the meaning to be ascribed to them, and the

construction to be given to them.

The COURT.—If it has any place in the case, it

appears to me it is rebuttal and not at this state.

If, in the defense it is claimed that in some way
this was not truly an indemnity bond for the en-

tire amount of the order, or invoice, why then you

will be heard in rebuttal.

Mr. METZGER.—All right, with that under-

standing. '

'

Certainly, on January 2, 1929, when the first of

these bonds was executed I knew that the National

Bank of Tacoma was not buying any material of

this kind for itself. I knew it was in the business

of loaning money, and loaning money to the Amer-

ican Wood Pipe Company. I knew they were loan-
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ing money to help them continue in business in the

regular way, the same as they always loaned them

money. I would not say on the strength of these

bonds. I would say on the strength of these orders.

I knew the bank would not make any advances

against them unless they had a bond guaranteeing

the filling of the order by them. I knew if the

American Wood Pipe Conrpany failed to fill the

order we would have to do it. (Witness excused.)

TESTIMONY OF R. R. MATTISON FOR
PLAINTIFF.

R. R. MATTISON, produced as a witness by the

plaintiff, being first duly sworn testified on Direct

Examination.

I am president of the National Bank of Tacoma.

I was vice-president of that institution in 1928 and

1929. I have been with that bank a little over 30

years. It is organized as a National Bank, and has

been doing business in the city of Tacoma for many
years. In 1928 the bank was doing business with

the American Wood Pipe Company. The latter 's

business was principally the manufacture and sale

of wood pipe. To some extent, it manufactured

other wood lumber.

The American Wood Pipe Company had been our

customers [79] for about seven years. In the

course of their dealings they would come to me for

loans or accommodation from time to time. They

also carried an open or checking account with us.
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Document dated August 8, 1921, is the property of

the bank. The bank acquired it on August 8, 1921.

It is executed by the American Wood Pipe Com-

pany. It was held as the property of the bank in

January, 1929, and is now.

(Over objection of the defendant that the same is

incompetent and immaterial, and has no relation to

the three bonds in issue, and no bearing upon the

issues in this case, the court overruled the objec-

tion, admitting said document marked Plaintiff's

Exhibit 13 in evidence, to which ruling the defend-

ant excepted and exception allowed. Defendant

further objected upon the ground that under the

ruling of the State Supreme Court this document

has no relation to the bonds in issue and does not

refer to them in any way. Objection overruled and

exception allowed.)

"Q. Now, Mr. Mattison, what was the general

condition or state of dealings between the bank and

the American Wood Pipe Company in the summer

of 1928?

Mr. HENDERSON.—Objected to as incompe-

tent and immaterial, and has no bearing upon the

case. What the condition of the Amercan Wood
Pipe Company was at that time has no relation to

this particular bond, or either of them.

The COURT.—Objection overruled.

A. I can answer.

Mr. HENDERSON.—Save an exception.

A. I take it the question is as to the financial

condition of the company and our relation?
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Q. Yes, the state of the dealings, the condition of

the dealings or the state of relationship between the

bank and general relationship between the bank

and the American Wood Pipe Company.

The COURT.—Now, I understood your question

calling for the amount, if any, that the Wood Pipe

Company then owed the bank. [80]

Now, I do not understand the witness will go be-

yond that, because this collateral agreement, if the

Wood Pipe Company did not owe the bank any-

thing, in fact, the bank owed the Wood Pipe Com-
pany under collections from other sources, why this

liability might be wiped out.

Q. Well, we will just put it that way. What was

the condition as to wiiether the American Wood
Pipe Company, in the summer of 1928, was in-

debted to The National Bank of Tacoma ?

A. The company was indebted to us in substan-

tial amount.

Q. Well, in substantial amount, about what do

you mean? I do not think the exact figures are

material.

A. Well, the loans would run as high as a hun-

dred thousand dollars during that period, I think.

Q. Now, how were these loans made at that time I

Mr. HENDERSON.—Objected to as being in-

competent and immaterial. Has no bearing.

The COURT.—Objection overruled. They might

inside the collateral agreement or outside of it.

A. The loans made during that period were prin-

cipally upon assignments of accounts to the bank.
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Q. What do you mean by assignments of ac-

counts ?

A. The company, having received an order

—

Mr. HENDERSON.—If the Court please, we

want to interpose an objection on the ground there

is no issue here involved with reference to the col-

lateral agreement, and this evidence is incompetent,

irrelevant and immaterial, in so far as it relates to

the issuance of these bonds or the liability under

the bonds in question. There is no issue.

The COURT.—Are you satisfied with Mr. Hender-

son 's statement, then?

Mr. METZGER.—No, I am not.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception. [81]

The COURT.—Allowed.
A. Under the procedure which was followed, the

company, having received an order, turned out the

materials from its factory, which was shipped usu-

ally by rail and then would bring to us the assign-

ment of the account which had been created in

duplicate. That is, the account assigned to the

bank, duplicate copies of the bill of lading evidenc-

ing the shipment, and would give its note for the

amount of the advance which we would make

against the assignment. We then would send to the

consignee the bill of lading and a copy of the in-

voice showing it was assigned to us and request the

consignee to make remittance direct to us.

Q. Was there any change in that practice of pro-

cedure affected about that time?
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Mr. HENDERSON.—Objected to as being incom-

petent, irrelevant and immaterial, and has no bear-

ing on any issue in this case.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. Some time during the year 1928, Mr. Morrill,

the president of the Wood Pipe Company had come

to us to say that if he was to continue in operation

he would have to have further help than that which

had been given to him theretofore.

Mr. HENDERSON.—We move to strike the an-

swer as not responsive, and entirely hearsay testi-

mony, and not admissible against the defendant.

The COURT.—Motion denied.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
Q. Go ahead.

A. It developed that the proposal that he desired

to make to us, that we make the advances before the

shipments were actually made on the strength of

the orders he had received.

We pointed out to Mr. Morrill that the mere re-

ceipt of an order [82] on his part would not create

anything that would be collateral in our hands;

that the shipment would actually have to be made.

He then suggested that he would be able to secure

an indemnity bond, which would guaranty, in ef-

fect, the delivery to us of the bill of lading cover-

ing the shipments covered by such orders.

Mr. HENDERSON.—If the Court please, we



vs. The National Bank of Tacoma. 75

want to again object to this testimony on the ground

it has no relation to the bonds in this case, and

therefore incompetent and immaterial, and does not

specifically direct anything towards any of the

bonds in issue. The Supreme Court of this

state, in considering this very question, has held

this kind of testimony is not admissible.

The COURT.—Well, as I have understood you,

you state there is an indemnity bond ?

Mr. HENDERSON.—We are contending it is not

an indemnity bond on its face.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—One of the things to be estab-

lished is the Wood Pipe Company owes the plain-

tiff. If they don't owe the plaintiff anything, and

this is not an indemnity bond, there is nothing to

indemnify against.

Mr. HENDERSON.—I understood the issues

were at the time the bonds were given, they made a

loan at that particular time and if that is what they

are suing on, was the loan made at the particular

time the bonds were given.

The COURT.—As I understand it, they are su-

ing to recover the amount that would have been paid

on their assignment if delivery had been made.

Mr. HENDERSON.—On this particular assign-

ment, not other assignments.

The COURT.—If money is owing from the bank

to the Wood Pipe Company, sufficient to wipe out

the amount due them on the assignments, or reduce
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it, they have taken the burden no such condition as

that existed on [83] any accounting; between

them and the Wood Pipe Company, and maybe they

did not have to take that burden, but it does not lie

in our mouth to object if they do take it.

Mr. HENDERSON.—Our objection is on the

ground it is immaterial whether they owed the bank

at that particular time or not, in this case, because

they are suing for the amount they advanced at

that particular time.

The COURT.—The objection will be more per-

suasive if they made it instead of you making it.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. I think I have said that Mr. Morrill suggested

that he would be able to provide an indemnity bond

which would in effect guaranty to us that the ship-

ment would be made, and therefore the accounts in

our hands would be collectible. We did not want

to enter into any arrangement of that kind, be-

cause to us it meant simply discounting future

operations, and we did not think it would do the

company any permanent good.

Mr. HENDERSON.—Move to strike the answer

as not responsive to the question.

The COURT.—Well, what the witness thought,

what he states he thought, the jury will disregard.

Q. Go ahead. You are talking about this conver-

sation with Mr. Morrill, and relate what the conver-

sation was.

Mr. HENDERSON.—Object to the conversation
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between the witness and Mr. Morrill as entirely in

the absence of the defendant. Has no binding effect

upon the defendant and incompetent and imma-

terial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. I told Mr. Morrill, if any transactions of that

kind were to be engaged in, it would be necessary

for the indemnity bond to cover two things. First,

there was a written and enforceable order. [84]

Mr. HENDERSON.—Object further. It is an at-

tempt to vary the written obligation, itself, by oral

testimony.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

The COURT.—Allowed.
A. And second, the order would be fulfilled accord-

ing to its terms. Mr. Morrill felt sure he could get

such a bond." * * *

A. Mr. Morrill undertook to secure such a bond,

and we told him in any event if they were to be used,

our attorneys would have to pass on them, and be-

fore he came back again he should see our attorneys

and produce whatever sort of bond he proposed to

use.

A short time subsequent to that, Mr. Morrill came

in with the usual assignment of accounts, and in-

stead of bills of lading he tendered us certain bonds,

written by the Aetna Company.

Mr. HENDERSON.—We object to any testimony



78 The Aetna Casualty & Surety Company

(Testimony of E. E, Mattison.)

to any bonds except the bonds in issue. We move
to strike.

The COUET.—The last answer was made without

objection. The Court cannot look far enough into

the future to determine what is going to follow. Ob-

jection overruled.

Mr. HENDEESON.—Save an exception. I did

not know what the witness was going to answer.

The COUET.—Allowed.
A. (Continuing.) That was the first of the series

of such transactions.

Q. Now, Mr. Mattison, I do not know that I quite

understand you. How did the proposal that was

made to you by Mr. Morrill at that time differ or

vary from the way in which you had been handling

their account or these advances previously ?

Mr. HENDEESON.—Objected to as incompe-

tent, irrelevant and immaterial.

The COUET.—Objection overruled. [85]

Mr. HENDEESON.—Save an exception.

The COUET.—Allowed.
A. Theretofore, when the invoices were presented

to us, they were accompanied by a bill of lading,

which evidenced the actual shipping of the goods.

Q. These invoices, what were they ?

A. They were

—

Mr. HENDEESON.—Object to them, unless they

relate to the particular invoices in question.

The COUET.—Objection overruled.

Mr. HENDEESON.—Exception.

A. (Continuing.) The invoices were for mate-

rials sold to the customer.
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Q. Sold by whom?
A. American Wood Pipe Company, the amount

of the invoice and anticipated payment being as-

signed to us and concurrently with the invoices we
would receive the bills of lading, which, of course,

evidenced the shipping.

Now, it was proposed those invoices would be pre-

sented to us before the shipment was actually

made." * * *

Q. Well, what was it—what was stated by Mr.

Morrill, if anything?

Mr. HENDERSON.—Objected to, because it does

not relate to the particular bonds in issue, and the

particular transaction before the Court.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. He represented to us that the advance of

money

—

Mr. HENDERSON.—We want to object to the

representation.

The COURT.—Objection sustained. The witness

characterizing it as representation.

Mr. HENDERSON.—We further object to the

introduction of the testimony as to the conversation

relating to other bonds and these bonds, [86] be-

cause it is incompetent, irrelevant and immaterial,

and we object to the conversation relating to these

bonds because it attempts to vary the bonds by parol

testimony.

The COURT.—Objection overruled.
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Mr. HENDERSON.—Exception.

The COURT.—Allowed.
Q. What, if anything, did Mr. Morrill state re-

garding the change, why the change should be made %

A. He stated that he would have to have help

beyond that theretofore given him in order to be

able to continue his operations.

Q. In other words, do I understand you that he

had to have advances before the orders were manu-

factured? A. That is right.

Q. Instead of after they were manufactured, is

that it? A. Yes.

Q. All right. Now, I think you started to say,

and I interrupted you—what happened after this

conversation ? Was this change in practice or pro-

cedure adopted and followed ?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial and not tending to prove

any issue in this case.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. Yes, we accepted the assignments under those

circumstances, and bonds, and there followed a series

of similar transactions.

Mr. HENDERSON.—We move to strike the last

part of the witness' answer as not responsive, and

incompetent, irrelevant and immaterial.

The COURT.—Motion denied.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
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Q. Following- that, Mr. Mattison, did you take the

matter up in [87] any way with the representa-

tive of the defendant surety company? A. Yes.

Q. What? A. Yes.

Q. When?
A. We discussed with Mr. Caesar, the resident

vice-president of the company, the situation involved

in the handling of these transactions several times.

Mr. HENDERSON.—If the Court please, we ob-

ject to conversations with the representative of the

surety company on the ground that it is incompe-

tent, irrelevant and immaterial and an attempt to

introduce parol testimony to vary or alter the terms

of a written contract.

The COURT.—The question was one that could

be answered by yes or not. The witness went be-

yond that, but having described the representative

as Mr. Caesar, who has already testified—was yours

an objection or a motion?

Mr. HENDERSON.—I am objecting.

The COURT.—Objection overruled.

Mr. HENDERSON.—I move to strike that part

of the answer of the witness that relates to the con-

versation with Mr. Caesar.

The COURT.—He has not undertaken to detail

the conversation with Mr. Caesar, and will not un-

dertake to do so until another question is asked.

Q. When did the first of these conversations take

place, Mr. Mattison?

A. I wouldn't be able to say when the first one

took place.

Q. Did you have several? A. Yes.
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Q. Prior to the 1st of January, 1929? A. Yes.

Q. Well, calling your attention to December 26,

1926, what was the [88] condition at that date

with respect to the indebtedness of the American

Wood Pipe Company and the bonds which the bank

held?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. On December 26, 1928, we had approximately

$37,000.00 worth of bonds of the character that has

been discussed.

Q. Now, I don't know—I suppose you are familiar

—may I have the bonds in evidence ?

The CLERK.—Right here.

Q. I take it you are familiar with the bonds which

are here sued on, Exhibits 7, 9 and 11, but I will

ask you if the $37,000.00 which you referred to as

bonds held on December 26, 1928, was bonds of

similar import to these?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial. A collateral issue which

would necessitate going into something which has

nothing to do with these bonds.

The COURT.—What is the purpose?

Mr. METZGER.—Simply to—this is all prelim-

inary to show the situation under which these par-

ticular bonds were given, if your Honor please.

The state of the accounts

—
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Mr. HENDERSON.—If it is material, we have

to come into court—the state of the account is

between the bank and the Wood Pipe Company.

Mr. METZGER.—Yes.
The COURT.—Objection overruled.

Mr. HENDERSON.—The question was as to

whether or not they are similar forms. Now, as

to the amount, I think under the Court's ruling

admitting in, although we think that is not com-

petent to show whether they are similar bonds, it

opens up an issue not in this case. [89]

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. These bonds are similar in many respects to

the bonds we then had.

Q. Now, at that time, what was the—can you tell

me what was the indebtedness of the American

Wood Pipe Company to the bank, approximately'?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. I am not prepared to tell you. The indebted-

ness was in excess of the bonds."

On that day I had a conversation with Mr.

Caesar, in the offices of the bank. I telephoned Mr.
Caesar and asked him to come down. When he
came in I told him why.

(Upon objection to questions as to what he told
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Mr. Caesar, sustained by the Court, plaintiff later

made an offer of proof.)

On January 2, 1929, the American Wood Pipe

Company was indebted to the bank in a considerable

sum. On that day the Wood Pipe Company ap-

plied to the bank for an advance on the basis of

the assignment of an account with which was ten-

dered a bond of the Aetna Company. Documents

marked for identification Exhibits 14 and 15 and Ex-

hibit 7 are documents tendered to me at that time,

and there would be also a duplicate of this invoice,

another copy of it. At that time the bank made an

advance to the American Wood Pipe Company in

the sum of $3,270.00. (To which defendant ob-

jected on ground that it was incompetent, irrelevant

and immaterial. Objection overruled. Exception

allowed.) The advance was made on those docu-

ments.

(Identifications 14 and 15 offered in evidence,

to which [90] defendant objected on the ground

of incompetency, irrelevancy and immateriality, and

tending to prove no issue in the case, and on the

further ground that plaintiff was asserting no right

to recover on these instruments, but claiming the

full amount of the order rather than the amount

which the bank advanced. Objection overruled and

exception allowed, and instruments marked Plain-

tiff's Exhibits 14 and 15 admitted.)

When I took that invoice on January 2, 1929, it

was not understood that the goods or material called

for had been manufactured.



Vs. The National Bank of Tacoma. 85

(Testimony of R. R. Mattison.)

"Q. Have you the deposit tickets—what did you

do with the advance you made at this time on this

invoice?

Mr. HENDERSON.—Objected to as being in-

competent, irrelevant and immaterial, what they

did with it.

The COURT.—What did he say, with what?

Mr. METZGER.—The advance.

The COURT.—Objection overruled.

A. We gave the American Wood Pipe credit

for it.

Q. Handing you deposit ticket of The National

Bank of Tacoma, dated January 2d, is that the

original record of the credit that was given?

A. Yes, sir, it is.

Mr. METZGER.—I offer the same in evidence.

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled. (Where-

upon, deposit ticket referred to was received in

evidence and marked Plaintiff's Exhibit No. 20.)"

On January 15, 1929, the Wood Pipe Company
came to me for further advance. The transaction

was of the same nature as before, the Wood Pipe

Company presenting the same class of document.

[91]

Exhibit 9 and the two documents marked for

identification 16 and 17 were presented at that

time. I made an advance at that time, based on

the assignment of the invoice covered by the bond

of the Aetna Company. The advance of January

21, 1929, was similarly based.
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(Documents marked 16 and 17 were thereupon

offered and admitted in evidence over the objec-

tion of the defendant that the same were incom-

petent, irrelevant and immaterial, the objection be-

ing overruled and exception allowed.) The amount

of that advance was $3,545. It was credited to the

account of the American Wood Pipe Company.

Original deposit slip of January 15, 1929, shows

the deposit of that amount.

(Whereupon, two ledger sheets of the account of

the American Wood Pipe Company with the bank

were introduced in evidence as Plaintiff's Exhibit

21 and deposit slip referred to received in evidence

and marked Plaintiff's Exhibit 22.)

These ledger sheets covered the account of the

American Wood Pipe Company starting with

January 1, 1929, and carrying through until Feb-

ruary 1st of the same year.

About January 21st they applied for a further

advance on the same basis as the previous ad-

vances, in accordance with the practice that had

been in vogue for several months. Exhibits 18,

19 and 11 were the documents tendered at that

time. We made an advance of $3,375 based on

the assignment of an invoice against the Twin

Harbors Lumber Company, supported by the bond

of the Aetna Casualty and Surety Company.

(These documents were offered in evidence, and

over the objection of the defendant were admitted

and marked Plaintiff's Exhibits 18 and 19. Deposit

ticket of January 21, offered and admitted in evi-

dence as Plaintiff's Exhibit 23.)
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The first connection the bank had with these

bonds, or any of them, was when the first one was

presented to us. That is the first connection we had

with that particular bond. Referring to Exhibit

15, invoice of January 2d, the bank never received

anything as the proceeds of that invoice. [92]

"Q. If the order there called for had been carried

out according to its terms, how much would have

been payable under the terms of that invoice ?

Mr. HENDERSON.—Objected to as calling for

the conclusion of the witness. The invoices speaks

for itself.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

A. It would have been the expectation to receive

the amount of the invoices less the deductible allow-

ances."

The invoice showed the terms of the sale in this

case. The note which we took as evidence of the

advance made at that time bears a memorandum of

the company, in which it is undertaken to make the

calculation which would be followed in the deter-

mination of the amount due on the invoice. Prom
what I am able to say that it was anticipated we

would receive from the payment of this invoice,

$3,633.75. The amount of our advance at that time

was $3,270. We have received nothing from the

proceeds of that invoice.

Referring to the transaction of January 15th,

we have not received anything from the proceeds

of that invoice.
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"Q. If it had been carried out and shipment

made, what could you have received?

Mr. HENDERSON.—Objected to as the question

assumes something that is not in proof, and which

is immaterial in the form in which it is asked. The
witness has been asked if the order had been filled,

and the witness has formerly testified it received

nothing. Now, to assume the order is not filled

without proof we think is objectionable.

The COURT.—The jury will not conclude on this

evidence that the order was not filled.

Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed."
A. We expected to receive $3,942.50. Our ad-

vance was $3,545. [93]

With reference to the transaction of January

24th, the advance was $3,375 and we expected to

receive $3,750. We have not received anything.

The American Wood Pipe Company is not operat-

ing. I think it was April, 1929, the company went

into the hands of the receiver. The receivership

did not fill these orders. The receiver filled no part

of these orders. The American Wood Pipe Com-

pany is indebted to the bank at present in ap-

proximately the sum of $99,500. That indebtedness

includes the amounts of the advances made against

these particular bonds.

"Q. Mr. Mattison, did The National Bank of

Tacoma order any of the material covered by these

invoices from the American Wood Pipe Company?
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Mr. HENDERSON.—Objected to as incompetent

and immaterial and attempting to vary the terms

of the bond.

The COURT.—Read the question.

(Question read.)

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. No, we did not."

The bank had no relation with these three bonds

and these invoices, other than the making of the

advances as I have related.

(Subject to a reservation as to further questions

concerning an offer of proof, the plaintiff discon-

tinued further direct examination of this witness.)

Cross-examination by Mr. HENDERSON.

On January 2d when this bond marked Plaintiff's

Exhibit 7 was taken, I would not know whether the

account of the American Wood Pipe Company with

the bank happened to be overdrawn that day or

not.

"Q. Well, don't you know without looking at the

books; as a matter of fact, on this bond and the

other two, that you yourself called up the American

Wood Pipe Company and told them that they

were overdrawn and that these arrangements were

made for the purpose of covering overdraft? [94]

Mr. METZGER—Objected to as incompetent, ir-

relevant and immaterial.

The COURT.—I will hear from Mr. Henderson.
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Mr. HENDERSON.—Well, if the Court please,

our contention in this matter is that they are

claiming that at the time these notes and bonds

were taken they were making advances. It is our

purpose to show at that time the advances had al-

ready been made in the way of overdraft, not that

the advances were made at that particular time.

The COURT.—The Court is unable to see it

makes any difference.

Mr. HENDERSON.—That was rather our posi-

tion when we objected to the introduction of the

advances, the amount of the indebtedness they had,

in the theory of this case, but the witness testified

the advances were made at that time and evi-

denced by these instruments. What I propose to

show, advances had been made prior to the accept-

ance of these.

The COURT.—You wish to show they falsified

the deposit slip?

Mr. HENDERSON.—No, I want to show the

bank, at that time, had already made the advances

in covering an overdraft when they did not have any

money in the bank, and the bank honored those

checks

—

The COURT.—In lessening a debt already owed?

Mr. HENDERSON.—Yes.

The COURT.—The Court is unable to see it

makes any difference. Objection sustained.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
Mr. HENDERSON.—I might say to the Court
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that our contention is that if the theory is they

were damaged by this action, they are in no worse

position than if they had not taken it, because

they already owed the money.

The COURT.—Objection sustained.

Mr. HENDERSON.—Save an exception."

Notation " Shipment No. 8452" on Plaintiff's

Exhibit 14 dated January 2d is a memorandum of

the Wood Pipe Company. It does not mean any-

thing [95] to us. Oh, yes, it is our note, that is

to say, it is a note payable to us. No, it was not

made out at the bank. The American Wood Pipe

Company made that. They made out the note, and

we accepted it in the condition it is in now. I

knew there had been no shipment made at the time

we received this. I do not see anything on there

that would indicate about the dates shipped.

Defendant's Exhibit 18 has a memorandum which

reads "Date shipped, January 21, 1929." The date

of the instrument is January 21, 1929. The note

came to us at the bank in that condition. That is

true, there was not any shipment made. That was

simply a memorandum of the Company, which did

not mean anything, of course, to us. No, "Date

Shipped, January 15th" on Plaintiff's Exhibit 16

was put in by the American Wood Pipe Company,

and it was in that condition when we accepted it.

Yes, we knew at that time that the stuff had not

been shipped. There would have been no occasion

to provide a bond, of course, if we had a bill of

lading instead of a bond. The memorandum states
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that it had not been shipped either on January 15th

or January 21st, when the notes recite they have

been shipped. In addition to these bonds we had

other collateral which, under the terms of the

collateral agreement, would be applicable at our

direction to any debt owed to us. Yes, we still have

some other collateral.

Redirect Examination by Mr. METZGER.

This additional collateral did not equal the in-

debtedness, we are inadequately secured. Including

the Aetna bonds and other collateral, we still re-

gard it as inadequately secured. Exhibits 16, 18

and 14 were prepared by the Wood Pipe Company

and tendered to us with the other documents. The

numbers appearing on the memorandum on the

note form undershipment are the numbers shown

on the invoices as the order numbers. I say, if

shipment had been made the invoices would have

been accompanied by a bill of lading. I also said

that all of these transactions were complying with

the practice we had been following to provide

money in advance of shipment.

Recross-examination by Mr. HENDERSON. [96]

We did not notify the Twin Harbors Lumber

Company that we had these invoices. There would

be no occasion for our notifying them until we knew

the shipment was made. We would notify them

when we got the shipment. I think there was some

communication with them regarding the invoices

since that time.
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TESTIMONY OF GUY T. PIERCE, FOR
PLAINTIFF.

GUY T. PIERCE, produced as a witness by the

plaintiff, being first duly sworn, testified on direct

examination.

I am connected with the plaintiff as vice-presi-

dent. In 1928 and 1929 I was assistant vice-presi-

dent. I have been with the bank about 25 years.

During that time I was approving loans of the

American Wood Pipe Company. In the summer

of 1928 the Wood Pipe Company was indebted to

the bank. I have the bank records here showing the

indebtedness of the Wood Pipe Company to the

bank from about May, 1928, up to date; also what

it was on January 2d, and daily throughout

January, 1929.

(Record offered in evidence. Objected to as

irrelevant, immaterial and tending to prove no

issue in the case. Objection overruled.)

The assignment account consists of 11 sheets.

There were two accounts kept separate.

(Whereupon, the accounts were received in evi-

dence and marked Plaintiff's Exhibit 24.)

I only have part of the record here. This covers

the assigned accounts. By assigned accounts I

mean assigned invoices. That is where the bank

had taken an assignment of an invoice for materials

to be manufactured and shipped by the Wood Pipe

Company. [97]

On June 30, 1928, the Wood Pipe Company was

indebted to the bank in the sum of $186,390.00. At
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the same time, the Wood Pipe Company was in-

debted on the other account in the sum of $56,000.00.

The other account is the record of their straight

notes, direct loans.

(Over the same objection, which was overruled

and exception allowed, the Court further permitted

the witness to testify) :

On December 26, 1928, the amount of the assigned

accounts was $126,263.67, while the direct loans were

$20,000. On January 2, 1929, $20,000 on the straight,

direct loans, and $131,088.67 on assigned accounts,

which amount included the advance of $3,270.00 on

January 2, 192f9. On January 15, 1929, assigned

accounts were $154,899.99 and direct loans $20,000.00.

The assigned accounts included the advance of $3,545

made on that day. On January 21, 1929, the as-

signed accounts were $160,984.61, which included the

advance of $3,375 made on that date. On that date

the direct loans were $20,000. To-day, the direct

loans are $17,090.45 and the assigned accounts are

$82,434.42, or a total of $99,500.

Calling your attention to the bond, Exhibit 7, and

the assigned invoice, Exhibit 15 and Exhibit 14, the

bank never received any of the proceeds from that

assigned invoice. The bank never received any pay-

ments from the defendant, Surety Company, on ac-

count of the bond, referring to the order. The bank

has never received from any source repayment of

any part of that particular advance which amounted

to $3,270, Evidenced by the note of the American

Wood Pipe Company signed by its president and

secretary. This advance was based on assigned in-
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voice. When we made the advance we received that

signed invoice and the bond.

(At this point the witness was excused, to be re-

called for further examination.)
4 'The COURT.—Do you wish to make your two

offers and argue them at one time, or make them

separately, and make one and argue it and then make

the other and argue it ?

Mr. METZGER.—I think I can make them both

at the same time. [98]

Now I offer to prove by Mr. R. R. Mattison, the

witness who was first called this morning, and I also

offer to prove by Mr. Pierce, who is now on the stand

—I haven't asked him anything about it yet, and

your Honor has not ruled upon it, but this part

covers the same thing, that on the 26th day of De-

cember, 1928, Mr. Mattison and Mr. Pierce had a talk

with Mr. Caesar, a resident—the attorney-in-fact and

the resident vice-president of the Surety Company,

with regard to the practice that had been followed,

and the continuance of the practice with regard to

the bonds issued and to be issued by the defendant

surety company; that at that time it was stated to

Mr. Caesar that the bank already had made advances

and held bonds indemnifying it against loss, in the

penal sum aggregating $37,000 ; that the bank could

not see any good to be obtained from continuing the

practice of making advances secured by bond against

the earnings of unfilled orders.

The bank then informed Mr. Caesar—went over

the whole transaction with him; stated to him that
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it was making these advances, as he knew and ad-

mitted that he knew, against orders yet to be ful-

filled. The bank had no knowledge that there were
any such orders ; that he stated it was his responsi-

bility to see that there were orders, the surety com-

pany was guarantying that there were orders, the

Surety Company was, and he on behalf of the Surety

Company was attending to that, making it his busi-

ness to watch the progress by frequent visits to the

wood pipe company, and watch the progress towards

the completion of these orders covered by these

bonds; that Mr. Caesar at that time stated to Mr.

Mattison and Mr. Pierce that his company was

willing to continue to furnish bonds of this charac-

ter. The bank stated they thought it was inadvis-

able; that he stated that in their opinion—Mr.

Caesar stated in their opinion the American Wood
Pipe Company would pull out if the bonds were

continued, and the bank continued to make advances,

and requested the bank to continue to make advances

on the strength of these bonds to be furnished ; that

Mr. Caesar stated at that time that he and the surety

company were advised that these advances were being

made, particular advances on invoices against ship-

ments to be manufactured and shipped, or [99]

orders to be manufactured and shipped, not on com-

pleted order ; that he was in touch with the progress

of the work in completing such orders. And we fur-

ther offer to prove by both of these witnesses that

they, as officers of the bank, and the bank through

them, continued the practice that had been in effect

until the 26th of December and accepted the par-
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ticular bonds in suit, in reliance upon or under the

circumstances disclosed by this conversation, and

that—I should go back and say in part of that con-

versation of the original offer, we offer to prove that

both Mr. Mattison and Mr. Pierce pointed out to

Mr. Caesar in terms that the bank was relying upon

the bonds to guaranty that there was such an order

as was recited in the bond ; that Mr. Caesar acknowl-

edged that he understood that to be the fact, and

then, to go on with this other offer, that they contin-

ued the practice under the same circumstances, and

in reliance upon the representations in the bond,

that there was the order recited therein; that the

bank had no part in the procurement of the bonds

from the Surety Company, but relied upon the rep-

resentations in it contained for the indemnity con-

templated between the parties, as indicated by this

conversation.

The COURT.—Is the objection renewed?

Mr. HENDERSON.—The objection is renewed,

if the Court please.

The COURT.—The objection is sustained.

The answer the Court cannot see that this has

anything to do with the case except

—

is the first

affirmative defense. That is part of it, the ac-

ceptance of the bond by the plaintiff containing

the recitals therein. The plaintiff represented that

such an order was in existence, and is now es-

topped to dny such representations. The bond

provides the shipment to be made within sixty

days, which order is by reference made a part
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hereof, as fully, to all intents and purposes as

if set forth at length. Therefore, if the said prin-

cipal shall supply the material in accordance

with the written order, and if they will indemnify,

the Twin Harbors Lumber Company and so forth

—

I don't see that it makes any difference whether

the credit was given on the open account, or advance

made, or what not. They are—the [100] under-

taking of the surety company is that the principal,

the pipe company, shall supply the material in ac-

cordance with the written order, described in the

bond itself. Anything to be added to that is not

admissible at this time. If, in the defense the de-

fendant tries to go, or is allowed to go beyond this

statement that the acceptance of the bond by the

plaintiff, containing the recitals therein, by that

the plaintiff represented that the order was in ex

istence—that is, made any representations that

misled the defendant—if the court permits anything

of that kind, why then in rebuttal these conversations

may be admissible to show that the defendant was

in no way misled, but so far as any recitals in the

bond are concerned, the Court does not see that the

defendant could have been misled as to the condition

regarding these orders, and it recites—it gives them

sixty days to fulfill the order.

Mr. METZGER.—That is true, your Honor.

The COURT.—I do not see how they can say they

thought it was already filled.

The Court will be at

—

Mr. METZGER.—I want for the record, your

Honor, I want to say I renew these offers, not for
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the purpose of bearing on the bond, but merely for

the purpose of showing the general situation of the

parties, and the situation under which the bonds

were written, and furnished to the plaintiff. Your
Honor will bear in mind of course that here was a

whole series of transactions. Now, these conversa-

tions on the 26th day of December—and the same

conversation did not occur every time a bond was

tendered, but I think my thought is that that con-

versation shows the circumstances then existing

which applied to the bonds thereafter written and

furnished to the bank until and unless some change

in circumstances occurred. That is part of the situ-

ation under which the bonds were written and signed

by the bank.

The COURT.—Objection is renewed?

Mr. HENDERSON.—The objection is renewed.

The COURT.—Sustained.

Mr. METZGER.—Will you allow us an exception

to both rulings? [101]

The COURT.—Exception allowed to both rul-

ings."

GUY T. PIERCE, direct examination resumed.

The bank has not received anything from the pro-

ceeds of the assigned invoice of January 2, 1929.

The defendant, Surety Company, has not paid the

bank anything under or on account of the bond

which was furnished with that invoice. The ad-

vance made on January 15, 1929, was based upon the

invoice and the bond of that corresponding date,
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Exhibits 17 and 9. The bank has not received from

any source any proceeds upon that invoice.

The bank has not been paid anything by the Surety

Company under or on account of the bond which we
took at that time. That advance was based upon the

assigned invoice and the bond. The advance of Jan-

uary 21, 1929, in the sum of $3,375 was based upon

Exhibits 11 and 19. They were submitted to me
before the advance was made. We have not re-

ceived anything from the proceeds of that invoice,

nor anything from the Bonding Company under or

on account of the bond. The outstanding indebted-

ness to date of the Wood Pipe Company is some-

thing over $99,000.00, which includes the indebted-

ness created through the advances made on these

three dates.

"Q. Mr. Pierce, were either of the advances made

on these dates, January 2, 15th and 21st, made in

reliance upon anything other than the documents

which accompanied—which were presented at the

time the particular advances were made?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial, and improper examina-

tion of the witness.

The COURT.—Objection overruled.

A. No, sir.

Mr. HENDERSON.—If the Court please, we now

move to strike from the record the introduction of

the exhibit which is a collateral trust agreement, on

the ground that it is incompetent, irrelevant and im-

material, and in view of the fact that the plaintiff
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has testified that it placed no reliance [102] upon

that collateral agreement at the time it made any of

the advances.

The COURT.—Motion denied.

Mr. HENDERSON.—Exception.

The COURT.—Allowed."
I was present at the bank at a meeting with Mr.

Mattison and Mr. Caesar in December, 1928. I

think it was December 26th. I sat in on the con-

versation. That conversation related to the method

of handling the business of the American Wood
Pipe Company. (Witness excused.)

TESTIMONY OF M. H. WILLIAMS, FOR
PLAINTIFF.

M. H. WILLIAMS, produced as a witness by the

plaintiff, being first duly sworn, testified on direct

examination.

I live in Seattle. I was living in Chehalis in the

latter part of 1928 and January, 1929. I am the

office manager of the car and railroad material de-

partment of the Twin Harbors Lumber Company,

having occupied that position three and one-half

years. I had the same position while at Chehalis

during the period referred to. The Twin Harbors

Lumber Company had business with the American

Wood Pipe Company at that time. That business

was handled through my office. I might qualify that

by saying so far as the placing and checking orders

was concerned. The financing was done at our

Aberdeen office. Our company is still in business.
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That department has moved its offices to Seattle.

In December, 1928, and January, 1929, and all

through the year 1929, it was a solvent concern, able

to pay for any orders that it placed.

"Q. Now, I will call your attention to Exhibit 15,

wiiich purports—never has been read to the jury,

but which reads it was an invoice dated January 2,

1929. It says :
' Sold to Twin Harbors Lumber Com-

pany, Aberdeen, Washington, shipped to the Ameri-

can Car & Foundry Company, Chicago, 111., their

order number 8452, Requisition No. December 31,

1928, B & better longitudinal sheathing, dressed

clean two sides T & Gr to I%x5%" face in accordance

with figures shown on blue print 1724015, 2x6, 4250

pieces, 18 feet long, 76,500 feet at $50.00 a thousand,

$3825.00' I will ask you if your company had

[103] placed any such order with the American

Wood Pipe Company?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial, and an attempt—for the

further reason that it is an attempt to vary the speci-

fied written recital of the bond, which recites that

there was a written order, which bond—and that

the written order is by reference made a part of

the bond, as if fully set out therein, and this is an

attempt to show that, first, the bond was not com-

plete when it was delivered, and second they varied

the terms of the written instrument itself.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

The COURT.—Exception allowed.

A. No, we did not.
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Q. Was any material corresponding to that order

ever furnished to you by the American Wood Pipe

Company, or by its receiver?

Mr. HENDERSON.—Objected to as being ir-

relevant and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

A. At various times we were ordering material

of that sort."

We ordered no such material under that order.

No such material was every furnished by or on

behalf of the Wood Pipe Company.
;

'Q. Now, I want to call your attention next,

Mr. Williams, to an invoice which is Plaintiff's

Exhibit 17, and dated January 15th, of the Ameri-

can Wood Pipe Company, and reads: 'Sold to the

Twin Harbors Lumber Company, Aberdeen, Wash-

ington, shipped to Chicago, 111., Requisition No.

January 14th, 1929, our order No. 8466.' Calls for
4 B & better fir, kiln dried 1V2x4", S2S to I}£x3%",

edges rough, length nine, a hundred thousand board

feet, at $41.50 per thousand, total $4,150.00.'

I will ask you if the Twin Harbors Lumber Com-

pany placed with the American Wood Pipe Com-

pany any order or requisition such as called for by

that invoiced

Mr. HENDERSON.—That is objected to as be-

ing incompetent, [104] irrelevant and immate-

rial, for the reason that the invoice is not a written

order, nor does it purport to be a written order, and

for the further reason that the bond in this case re-
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cites that there was a written order. The further

reason that the pleadings recite that there was such

order, and it is an attempt to vary the recitals and

terms of the written instrument.

The COURT.—Objection overruled.

Mr. HENDERSON.—Take an exception.

The COURT.—Allowed.
A. Not at this date, there was no order of this

kind." Not in or about this date.

"Q. Did the American Wood Pipe Company or

anybody on its behalf, ship to you subsequent to

the date there shown as the date of the requisition,

which I think is January 14th, 1929 ?

A. Yes, sir.

Q. (Continuing.) Any material corresponding to

that shown in that invoice %

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. Well, I—without consulting my memorandum,

I would not be able to state definitely as to that, be-

cause we were ordering this sort of lumber at differ-

ent times, but there was nothing of this order against

this order number."

There was no order like that. No shipments of

an order corresponding to that.

"Q. Now, I want to call your attention then to

Exhibit 19, which purports to be an invoice—is

an invoice dated Jan. 21st, 1929. Again 'Sold to

the Twin Harbors Lumber Company, Aberdeen,
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Washington, shipped to the above at Chicago, 111.,

Requisition Number dated January 19, 1928, their

order 8472/ It called for 'No. 2 clear & better

kiln dried fir S2S 114x334-—edges [105] rough

li/2x4", nine foot lengths, 50,000 feet at $41.40,

eight foot lengths, 50,000 feet at 37.50, total of

$3,950.00.'

Now, I will ask you with respect to that invoice,

whether or not you had placed any such order as

that with the American Wood Pipe Company at

or about the 19th of January, 1929?

Mr. HENDERSON.—Object as has been hereto-

fore stated, concerning like invoices and like ques-

tions.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

A. We did not."

Neither the American Wood Pipe Company nor

anybody on its behalf, shipped to us at Chicago,

nor anywhere else, any material under an order

corresponding to that. We were never furnished

with a bond by the American Wood Pipe Com-

pany in connection with those purported orders.

(The foregoing testimony was objected to as

irrelevant, immaterial and an attempt to vary the

terms of the bond. Overruled. Exception taken

and allowed. Over objection which was overruled

and exception saved, the Court permitted the wit-

ness to further testify that they never knew that a

bond had been issued by the defendant as surety,

one of the conditions of which was to guaranty the

fulfillment of those orders.)
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I never saw any bonds purporting to be given in

connection with those orders.

"Q. Well, were any such bonds given to your com-

pany, the Twin Harbors Lumber Company'?

Mr. HENDERSON.—Objected to as incompe-

tent, irrelevant and immaterial, and an attempt to

vary the terms of the bonds. It runs directly to

the Twin Harbors Lumber Company.

Mr. METZOER.—I am asking about delivery.

The COURT.—Objection sustained.

Mr. METZOER.—Your Honor, I think we have

a right to show whether a bond was delivered to this

company—whether they have any knowledge of a

[106] bond.

The COURT.—Well, the objection is overruled.

Q. Will you answer the question, then'?

A. So far as the Chehalis office is concerned, I

know nothing of any bonds, whatever.

Q. Did the Twin Harbors Lumber Company ever

have any claim against any bond that might have

been written in connection with these orders'?

Mr. HENDERSON.—Object as being irrelevant

and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

A. No, sir.

Q. Now, to make it specific, here are three bonds,

which are in evidence as exhibits 7, 99 and 11, and

dated respectively January 2, 15th and 21st. I will

ask you to examine those bonds, in connection with

the invoices which you have in your hand, the other

exhibits, and then I would inquire whether or not
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those bonds or copies of those bonds were ever de-

livered to your company?

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

A. Not to the Chehalis office.

Mr. HENDERSON.—Exception.

Q. Not to the Chehalis office? A. No. 2.

TESTIMONY OF TTJLLY STALLARD, FOR
PLAINTIFF.

TULLY STALLARD, produced as a witness by

the plaintiff, being duly sworn, testified on direct

examination.

My home is Aberdeen, Washington. I have been

connected with Twin Harbors Lumber Company
as auditor for the last 5 years. In 1928 and the

early part of 1929 the business of that company was

purchasing and selling lumber. It was doing busi-

ness with American Wood Pipe Company of Ta-

coma. [107]

"Q. In connection with the business done by the

American Wood Pipe Company with the Twin

Harbors Lumber Company, were there ever any

bonds delivered to the Twin Harbors Lumber

Company purporting to guaranty the compliance

or fulfillment of orders placed by the Twin Harbors

Lumber Company?

Mr. HENDERSON.—Objected to as incompe-

tent, irrelevant and immaterial.
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The COURT.—Objection overruled.

A. No, sir.

Q. Now, one other general question, Mr. Stallard,

The Twin Harbors Lumber Company—what was
its financial condition in 1929, January, the first

six months of January, 1929? A. Sound.

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

The COURT.—What was the answer?

A. Sound.

Q. It was solvent, was it? A. Yes, sir.

Q. Calling* your attention to Exhibit 15, which

purports to be an invoice from the Twin Harbors

Lumber Company on account of a shipment to you,

or sale to you, rather, of certain equipment or cer-

tain lumber, total price being shown on this invoice,

$3,825.00 I will ask you whether or not the Twin

Harbor Lumber Company had placed any order on

or about December 31st—or 1928 or January, 1929,

according to that invoice ?

Mr. HENDERSON.—Objected to for the same

ground as stated upon the same question asked Mr.

Williams.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
Over objections on the same grounds as stated in

the [108] objections to the same questions asked

the preceding witness, Mr. Williams, which objec-

tions were overruled and exception allowed, the
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Court permitted the plaintiff to testify that the

Twin Harbors Lumber Company had not placed

any order with the American Wood Pipe Company
as indicated in invoice, Exhibit 15; that no material

was furnished to the Lumber Company by the

Wood Pipe Company pursuant to such purported

order.
U
Q. Mr. Stallard, I wish you would look at that

invoice and the terms of it as stated therein and I

would ask you is that had been—if that order or

shipment had been carried out, the material called

for shipped, how much would have been payable

under the terms of that invoice ?

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Are you examining him as an ex-

pert on such invoices?

Mr. METZGER.—He is the auditor of the com-

pany, in the business of buying and selling this

kind of stuff—just simply to get the amount before

the jury, that is all.

The COURT.—You are asking his to interpret?

Mr. METZGER.—To interpret that invoice.

The COURT.—Objection overruled.

A. In paying this invoice, wT
e would take a five

per cent commission, and two per cent on the bal-

ance, and remit the balance."

The two per cent is for discount for cash in ac-

cordance with the terms of the invoice. Two per

cent in ten days after shipment.
k

'Q. Now, calling your attention to Exhibit 17,
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which purports to be [109] an invoice, on order

to you for a hundred thousand feet of surfaced two
by fours, I guess, if you will examine it, the total

invoice—gross invoice price there is $4,150.00. I

will ask you whether or not the order about Janu-

ary 14, 1929, or January 15th, 1929, you placed an

order with the American Wood Pipe Company for

that, according to that invoice?

Mr. HENDERSON.—Objection as has been here-

tofore made.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. No, sir."

The Wood Pipe Company did not, after that

date, ship to us, or our order, any part of the mate-

rial called for by said exhibit. There is no differ-

ence in the terms of that invoice as to the amount

that would be payable had shipment been made

under that order than in the other. We would

take off five per cent commission and on the balance

two per cent for cash. That is, off the invoice

price.

"Q. Now, then, I call your attention then to

—

pardon me, to exhibit number 19, which purports

to be an invoice for goods to be shipped to you, and

requisition dated January 19, 1921, the invoice be-

ing dated January 21, 1929, I should say. I think

maybe I said '21. A. This shows '28.

Q. Beg pardon? A. 1928.

Q. Does that show '28, which, the requisition

number? A. Requisition shows '28.
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Q. Requisition shows '28. I will ask you if the

Twin Harbors Lumber Company placed any such

order with the American Wood Pipe Company cor-

responding with that invoice?

Mr. HENDERSON.—Objected to as incompe-

tent, irrelevant and immaterial ; an attempt to vary

the terms of the bond and is not the date referred to

in the complaint. [110]

The COURT.—I will ask you to refer to the com-

plaint and see whether it is not the date.

Mr. HENDERSON.— '28, I understand.

The COURT.—There was one of them said '28,

as I recall.

Mr. METZGER.—I think the copy shows—
The COURT.—It is just a question whether it

was a mistake in the year, made soon after the be-

ginning of the year.

Mr. HENDERSON.—I think the bonds are all

dated in 1929, that are introduced. The invoices

—

maybe because it is dated differently from the bond

and from the allegation.

The COURT.—Which suit is that in?

Mr. METZGER.—8176, if your Honor please.

Mr. HENDERSON.—I think the bond states

dated December 21, 1928, if that is the one. May I

ask if that is of December 21st, 1928?

A. No, sir.

Mr. METZGER.—The copy attached shows

1/19/28, when the date of the invoice and the bond

is 1/21/29.

Mr. HENDERSON.—The bond is what I am re-

ferring to. Is that what the bond itself recites?



112 The Aetna Casualty & Surety Company

(Testimony of Tully Stallard.)

One is dated December 21st, 1928, the bond they are

suing on, and the other one states January 19, 1929,

and the other date is January 14, 1929, and those are

the ones referred to in the bond, and identified by

dates as a part of the bond. Now, we are objecting

to the question because the instrument before him is

evidently none of the instruments referred to in

these bonds introduced.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
Q. Do you remember what the question was, Mr.

Stallard? The invoice you have there says it is on

requisition and the figures used is 1/19/28 ?

A. Yes. [Ill]

Q. The invoice itself is dated 1/21/29?

A. Yes, sir.

Q. And I ask you if you placed with the American

Wood Pipe Company on or about the 19th of Janu-

ary, 1929, any order such as covered by that invoice,

—corresponding to that invoice? A. No, sir."

Subsequent to that date the Wood Pipe Company

did not make shipment to us of any part or all of the

material called for by that order. There were never

any shipments made to the Lumber Company pur-

suant to or on account of any of those so-called

orders.

Referring to invoice dated January 21, 1929, the

amount of $3,950.00 less five per cent commission

and two per cent discount for cash would have been

payable had the order been completed according to

its terms. The terms of all three with regard to dis-
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counts are exactly the same. The Twin Harbors

Lumber Company would have paid on that basis had

it placed such orders, and they had been filled. It

was solvent and able to pay at that time, and is yet.

TESTIMONY OF JOE LONG, FOR PLAIN-
TIFF.

JOE LONG, produced as a witness by the plain-

tiff, being first duly sworn, testified on direct ex-

amination :

I have lived in Tacoma for the last 30 years. I

was and still am receiver of the American Wood
Pipe Company, appointed April 18, 1929. I am still

acting as such receiver. As receiver, I did not fill

any orders that had been placed with that company

by the Twin Harbors Lumber Company. When I

took over the Company as receiver I did not find in

the records of the Company any orders from the

Twin Harbors Lumber Company for material as

called for in these invoices, Exhibits 15, 17 and 19.

(To which testimony the defendant objected as

being irrelevant and immaterial, which objection was

overruled and exception allowed to the defendant.)

[112]

"Mr. METZGER.—The plaintiff rests, if your

Honor please.

Mr. HENDERSON.—At this time the defendant

Aetna Casualty & Surety Company, for the reason

that there is no evidence of any damage suffered by

the plaintiff, under either or any of the bonds sued

upon, for which damage the defendant would be
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liable under any or either of the bonds sued upon,

and in the Z&ternative, the defendant moves that the

complaint of plaintiff be dismissed for the reason

that there is no evidence of any damage suffered by

the plaintiff for which the defendant would be liable

under any or either of the bonds.

The COURT.—Motion is made in each case?

Mr. HENDERSON.—Motions to apply in each

case.

The COURT.—Motion denied in each case.

Mr. HENDERSON.—Save us an exception.

The COURT.—Exceptions allowed. Any opening

statement ?

Mr. HENDERSON.—The defendant Aetna Casu-

alty & Surety Company in each case moves the Court

to direct the jury to return a verdict for the defend-

ant in each case, for the reason that there is a com-

plete failure of proof, and in the alternative, the de-

fendant moves to dismiss the complaint for the same

reason.

The COURT.—Motions denied in each case.

Mr. HENDERSON.—The defendant rests.

Mr. METZGER.—The plaintiff then moves the

Court to direct a verdict in each case for the amount

in each invoice less five and two per cent, with

interest.

The COURT.—From what day?

Mr. METZGER.—From the date of the receiver-

ship, April, 1929.

The COURT.—Prepare your verdict.

Mr. HENDERSON.—The defendant excepts to

such direction for the reason that, First : there is no
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proof that the plaintiff bank, which is named as one

of the vendees in the bond, did not place an order as

recited in the bond. For the further reason that

there is no evidence of any damage suffered by the

plaintiff, for which the defendant is liable, and for

the reason that there is a failure of proof of the

allegations of the complaint of plaintiff sufficient to

justify a recovery. The exceptions to apply in each

case.

The COURT.—Exceptions allowed." * * *

[113]

"The COURT.—Let the record show the jurors

are all present.

These amounts written in exceed, in each case

exceed the face of the amount of the bond, do they

not?

Mr. METZGER.—Because of the interest, yes,

your Honor.

The COURT.—Well, your contention, is that

for the amount due from the company or from the

defendant on its bond? The principal was within

the face of the bond. That interest accrues on

that obligation just the same as any other obliga-

tion?

Mr. METZGER.—Yes, your Honor.

The COURT.—This interest is calculated at six

per cent?

Mr. METZGER—At six per cent.

The COURT.—What was the date of the re-

ceivership ?

Mr. METZGER.—Didn't Mr. Long testify he

was appointed April 18th, 1929?



116 The Aetna Casualty & Surety Company

The COURT.—That in each case, that would
exceed 70 days from the date of the invoice?

Mr. METZGER.—Yes, your Honor, 70 days

from January 21st would be at most April 1st, or

April 2d, 70 days from January 21st.

The COURT.—Gentlemen, you and the court

have listened to the evidence in this case, and it is

part of the duty of the court to construe written

contracts, and the court in this case finds nothing

in the case to take it out of the construction of

these written contracts, and finds no issue of fact

to submit to a jury, and the court has directed

verdicts to be prepared in favor of the plaintiff,

reading as follows: 'We the jury in the above-

entitled action, do find in favor of the plaintiff,

The National Bank of Tacoma, a corporation, and

against the defendant, The Aetna Casualty &
Surety Company, in the sum of $4,244.36, being

instructed by the Court so to do. Dated this 13th

day of November, 1931/

The COURT.—The bailiff will hand the pen to

Mr. Angrove, the Foreman, and he will sign the

verdict." [114]

Mr. HENDERSON.—We believe, probably for

the record, it is necessary to take our exceptions

after the instructions are given. For that reason,

the defendant excepts to the instructions of the

Court for the reason that, First, there is no proof

of any damage sustained by the plaintiff in any or

either of the cases for which the defendant is lia-

ble. Second, that in any event the bond being

joint or several, the recovery could not exceed one-

half of the bond, in view of the fact that the other



vs. The National Bank of Tacoma. 117

obligees, the Twin Harbors Lumber Company is

not a party to this action. Third, in any event

the recovery right could not exceed the amount

which it is alleged was advanced at the time the

bond was given. Fourth, for the further reason

that interest is not recoverable except from the

date that demand was made upon the Surety Com-

pany, as held by the Supreme Court of this state.

The COURT.—The plaintiff did not show the

date of demand, as I recall. Plaintiff ask to show

when demand was made?

Mr. METZGER.—No, your Honor. I think we

are entitled to interest as calculated.

The COURT.—Exceptions allowed.

(Whereupon verdicts signed by foreman of jury

and read by the Court.)

The COURT.—The verdicts will be received

and filed as the verdicts of the jury in these three

cases. [115]

Plaintiff's Exhibits Nos. 1 to 6, inclusive, omitted

from the printed record by stipulation, it being

stipulated and agreed that the defendant and its

agents who signed and executed the bond here sued

on were duly authorized to execute and deliver said

bond.

Exhibits Nos. 7 to 10, inclusive, omitted from the

printed record by stipulation, it being stipulated and

agreed that they relate exclusively to matters in no

way involved in this appeal.

Exhibit No. 11 omitted from the printed record by

stipulation, it being stipulated and agreed that it is
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the original bond here sued on and that Exhibit "C"
attached to the original complaint and printed as a

part of said complaint is a true copy of said bond.

PLAINTIFF'S EXHIBIT No. 12.

SB-306012

Agency Direct

THE AETNA CASUALTY AND SURETY COM-
PANY.

Hartford, Connecticut.

APPLICATION FOR SUPPLY CONTRACT
BOND.

NOTE!
Copy of Contract must accompany this appli-

cation and all questions must be answered fully.

The Company reserves the right to decline

this application and to withhold reason for

declination as all information relative thereto is

regarded as confidential.

1. Full name of applicant—American Wood Pipe
(If corporation, give exact title.)

Company. Age

2. Business address— 3109 South Cedar St.,

(Street, City and State.)

Tacoma, Washington.

3. If Proposal Bond, the total contract price is

$ , and the final Bond will be in the

amount of $

4. Amount contract— $4,000.00 Date— January

21st, 1929. Amount bond—$4,000.00
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5. (To whom is bond given—Twin Harbors Lum-
(Give full name. If a corporation, give exact corporate title.)

(ber Company and/or The National Bank

(Business address—of Tacoma.

6. Nature of contract—Furnishing 50 M. B. M.

S2S Edges Rough 9 ft.

Furnishing 50 M. B. M. S2S Edges Rough

8 ft.

(Give concise description and location.)

7. In what business are you now engaged ? Wood
Pipe.

How long have you been engaged in this busi-

ness ?

Are you interested in any other business % . .

If so, state nature of same, location and

under what name conducted

8. Have you the commodity or commodities called

for in this contract in stock ?

If not, state from what source obtainable . . .

9. Is it possible to obtain the commodity or com-

modities called for in this contract in the

open market ?

10. Date contract commences ? Date to

be completed ? 60 days.

11. Penalty for non-completion on above date ?

12. In what form, and when are payments to be

made ?
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13. Are you required under this contract to guar-

antee any commodity or commodities?

If so, for what period ?

Give full particulars as to guaranties

14. Will any percentage of contract price be re-

tained to cover guarantees ?

15. Does this contract call for any patented ar-

ticles? If so, have you made ar-

rangements to obtain the same through the

party or parties holding the patent rights % . .

Are you liable for loss occasioned by patent

litigation ?

16. Are you having any difficulty with any present

or recent contract ?

17. Give the following particulars in regard to un-

completed supply contracts.

LOCATION] AMOUNT [NATURE
|
PERCENTAGE

| SURETIES.
COMPLETED.

|

i ! I

18. Enumerate some of the contracts, similar to

this one in nature and amount, which you

have completed

19. Statement of Assets and Liabilities Taken

t from the Books as of , 19. .
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ASSETS.

Cash on hand (not in bank) $

Cash in following* banks:

(give names.) $

$

*

Stocks and Bonds: (Mar-

(Give itemized list.)

ket value.)

Real Estate, title to which

is in the name of

(Give location, street number, city and state, and advise whether im-

proved or unimproved.)

Plant at cost $

.

(Describe plant fully.)

Allowance for depreciation $

Stock on hand
(Describe nature fully and state whether it can be used in this con-

tract.)

Due for work completed on

unfinished contracts $
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Accounts receivable, not in-

cluded in above
(Do not include anticipated profits.)

(Advise from whom larger items are due and when payable.)

$

Other assets $

Total Assets. $

LIABILITIES.

Money borrowed from

banks : (Give dates due.) $

Money borrowed from

other sources $

Borrowed or due on Stocks

and Bonds $

Mortagages on Real Estate

Encumbrance on plant $

Accounts payable $

(State when larger items are due and amounts.)

Notes payable $

Other liabilities $

Total Liabilities, $

The undersigned agrees, that the Banks may
confirm any statement made, as to moneys

on deposit, if the Company makes inquiry.

Witness :

(Contractors Signature.)

20. Has application for this Bond been made to

another company ?
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If so, to what company, and with what result ?

21. Has your application for a Bond ever been de-

clined? If so, by whom?

22. Have you ever failed in business ?

23. Insurance carried

(State kind, amount, name of Companies and to whom payable.)

24. If a co-partnership, answer these questions

:

Name of individuals composing same.

NAME ADDRESS. AGE.

Has any member of the firm ever failed in

business ?

25. If a corporation answer these questions

:

In what state incorporated ? When
incorporated ?

Principal office ?

Authorized capital? $ Subscribed

capital? $

Capital paid in cash ? $

26. References: Give supply houses, banks and

persons to w7hom you have furnished supplies
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The undersigned hereby affirms, that the forego-

ing declarations made and answers given, are the

truth without reservation, and are made for the

purpose of inducing The Aetna Casualty and Surety

Company of Hartford, Conn., to become or to pro-

cure surety and co-surety, if necessary, on a certain

bond hereby applied for, and hereby appoints said

The Aetna Casualty and Surety Company, agent for

the procurement of such surety and co-surety.

The undersigned, hereinafter called the indemni-

tor (s), in consideration of said The Aetna Casualty

and Surety Company, or any Company or Com-

panies which it may procure in substitution or as co-

surety jointly with it (all hereinafter called the

Company), executing or consenting to execute the

bond herein applied for, hereby covenants and

agrees with the Company, its successors and assigns,

as follows

:

(If application is for proposal bond, fill in con-

tract premium, and maintenance premium if any.

If for contract bond, fill in maintenance premium,

if any).

First: The undersigned will pay the Company

the premiums herein agreed upon, to wit:

Proposal or Bid.

If the bond be a "Proposal" or "Bid" bond,

Dollars, ($ ) in advance.

If, however, such "Proposal" or "Bid" bond shall,

by its terms, guarantee the faithful performance of

the contract, or if no bond guaranteeing such faith-

ful performance will be required to supersede the

said bond, then the regular charge for a contract
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bond, as provided in the next two succeeding para-

graphs, shall be paid by the undersigned. If the

proposal bond is superseded by a final bond of this

Company, guaranteeing the faithful performance of

the contract, the premium charge for the proposal

bond will be credited on the premium for the con-

tract bond.

Contract Bond.

If the bond be a "Contract Bond" or similar in-

strument, the terms of which guarantee the faithful

performance of the contract,—Ten and no/100 Dol-

lars, ($10.00) per annum in advance. Should

the contract exceed the amount stipulated in this ap-

plication, the undersigned agrees to pay the Com-

pany annually, as additional premium, a further

sum calculated at the rate of $2.50 per $1,000 of such

excess contract amount.

Maintenance or Guarantee.

If any maintenance or guarantee of the commod-

ities called for in the contract is provided in the con-

tract, for which either the contract bond or any

separate bond which may be executed is liable,

Dollars, ($ ) per an-

num, full term of maintenance or guarantee, how-

ever, to be paid in advance. The contract premium,

if there be no maintenance or guarantee, will be

paid annually, as above, until the Company shall be

discharged or released from any and all liability

and responsibility upon said bond, and all matters

arising therefrom, and competent written legal evi-

dence of such discharge or release, satisfactory to

the Company, is served thereon at its Home Office
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in the City of Hartford, Conn. Where the contract

bond covers any maintenance or guarantee of the

work, the contract premium will be paid annually

only until the undersigned furnishes the Company
with like evidence of the completion of the contract,

which will be the commencement date of mainte-

nance and maintenance premium.

Second: The undersigned will at all times indem-

nify and keep indemnified the Company, and hold

and save it harmless from and against any and all

damages, loss, costs, charges and expenses of what-

soever kind or nature, including counsel and attor-

ney's fees, whether incurred under retainer or sal-

ary or otherwise, which it shall or may, at any time,

sustain or incur by reason or in consequence of its

suretyship or procurement of suretyship, and will

pay over to the Company, its successors and assigns,

all sums and amounts of money which it or its rep-

resentative shall pay or cause to be paid, or become

liable to pay, on account of such suretyship, and on

account of any damage, costs, charges and expenses

of whatsoever kind or nature, including counsel and

attorney's fees, whether incurred under retainer or

salary or otherwise, which it may pay, or become lia-

ble to pay, by reason of the same, or in connection

with any litigation, investigation, collection of pre-

mium, or other matter connected therewith, such

payment to be made to the Company as soon as it

shall have become liable therefor, whether it shall

have paid out said sum or any part thereof, or not,

and said Company is hereby authorized to prove

such expenses, costs, or attorney's fees, in any action
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ot proceeding and to include the same in any judg-

ment.

Third: That in the event of any de m the com-

pletion of the contract, or any fail comply with the

terms and conditions thereof, whereby the Company
may become liable y loss thereon, all payments and

moneys due to become due under the said contract

may be withheld by the obligee, to be used only for

the completion of said contract ; and any balance re-

maining in the hands of the obligee, shall, as soon as

the contract is completed and accepted, be paid to

the Company—and this covenant shall operate as an

assignment thereof—and the residue, if any, after

such reimbursement, shall be paid to the under-

signed, after all liability of the Company has ceased

to exist under the bond.

Fourth: That upon the making of any demand,

or the giving of any notice, or the institution of any

action or proceeding upon any claim, or preliminary

to determining or fixing any liability which the

surety may be called upon to discharge, by reason of

such suretyship, the indemnitor (s) will immediately

notify the surety thereof, in writing, at its said

Home Office in the City of Hartford, Conn.

Fifth : That in the event of the failure of the un-

dersigned to comply wT
ith, or make due performance

of any covenant hereof, the Company may, at any

time thereafter, take such steps, as it deems neces-

sary or proper, to obtain its release from all liability

under said bond, and to secure and further indem-

nify itself against loss, and all damage and expense

which the Company may sustain or incur, or be put



128 The Aetna Casualty & Surety Company

to, in obtaining such release, or in further securing

itself against loss, shall be borne and paid by the

undersigned.

Sixth : That it shall not be necessary for the Com-
pany to give the undersigned notice of any act, fact

or information, coming to the notice or knowledge

of the Company, concerning or affecting its rights

or liability under said suretyship, or the rights or

liability of the undersigned hereunder, notice of all

such being hereby expressly waived.

Seventh : Any security taken by the Company, in

connection with said bond, may be held by the Com-

pany, as a protection against any bonds executed by

the Company on behalf of the indemnitor (s), and

outstanding at the time of the receipt of evidence

showing the termination of liability on the said

bond, and the Company may sell or realize upon the

said collateral, at its discretion, at public or private

sale, and with or without notice to the indemni-

tor (s) of the time or place of such sale, for the pur-

pose of protecting itself against any claim, demand

or loss under the said bond, or any other bond so

outstanding.

Eighth: That for the better protection of the

Company, and in further consideration of the execu-

tion of the bond herein referred to, the undersigned,

as of the date hereof, hereby sells, assigns, transfers

and conveys to the Company, all the right, title and

interest of the undersigned, in and to all the tools,

plant, equipment and materials of every nature and

description, that the undersigned may now or here-

after have upon the work, or in or about the site
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thereof, or at any other point and of service in con-

nection with said contract, including as well, mate-

rials purchased for or chargeable to said contract,

which may be in process of construction, in storage

elsewhere, or in transportation to said site, and au-

thorizes and empowers the Company, its authorized

agents or attorneys, to enter upon and take posses-

sion of said tools, plant, equipment and materials,

and enforce and enjoy such possession at any time,

for its own special use and benefit, upon the follow-

ing conditions viz

:

This sale, transfer and assignment, shall be and

remain in full force and effect as of the date hereof,

and shall be and continue in full force and effect

until the final completion of the contract, and of any

other contract covered by a bond of the Company
given for the undersigned, or at the request of the

undersigned, and until the final settlement of all

matters growing out of any such contract; and the

Company shall, in the event of any loss or default,

have full right to sell and convey the whole or any

part of the property hereby sold and assigned, to

make good any loss or expense incurred or to be in-

curred by it, by reason of the execution of the bond

herein referred to, or any other bond given for or at

the request of the undersigned, and the undersigned

furthermore assigns all right, title and interest, that

the indemnitor (s) has in and to all sub-contracts,

which have been or may hereafter be entered into,

and the materials embraced therein, to the extent

that the Company shall accept such sub-contracts.

And the Company shall, at its option, be subrogated
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to all the rights, properties and interest of the un-

dersigned in the contract covered by this bond.

Ninth: The indemnitor (s) agrees to accept vouch-

ers, or other evidence of any loss paid by The Aetna

Casualty and Surety Company under the bond

herein applied for, together with vouchers or other

evidence of payment of all costs and expenses what-

ever, incurred by said The Aetna Casualty and

Surety Company in adjusting such loss, or in com-

pleting said contract, as prima facie evidence against

the indemnitor (s) of the fact and extent of the in-

demnitor's liability, under said application, to the

Aetna Casualty and Surety Company.

The indemnitor (s) further agrees, upon the com-

mencement of any suit against the Company growing

out of any matter, cause or thing whatsoever, directly

or indirectly connected with, or relating to, the bond

herein applied for, to deposit with the Company,

cash or collateral security satisfactory to the Com-

pany, in an amount sufficient to indemnify it up to

the full amount of the recovery demanded in the

complaint.

That in the event of the indemnitor (s) requesting

the Surety to prosecute or defend, or take part in

any suit, action, proceeding, appeal, or writ of error,

the indemnitor (s) will, on making such request,

place the Surety in possession of funds or collateral

security, approved by it, sufficient to defray any

costs, charges and expenses, which it may incur in so

doing, and to discharge any liability, order, judg-

ment or adjudication which may result, in conse-

quence of its so doing, or of its said suretyship.
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Tenth : That these covenants shall be binding, not

only upon the undersigned, jointly and severally,

but as well upon the respective heirs, executors, ad-

ministrators, successors and assigns of the under-

signed.

AMERICAN WOOD PIPE CO.

By VAUGHAN MORRILL, Pres.

(Officer's name and title if applicant be a corporation)

By CYRUS HAPPY, Jr., Secty.

Dated at Tacoma, Washington this 21st day of

January, 1929.

NOTE.
If co-partnership, firm name must be signed with

name of member acting on its behalf, and each

member must sign individually as well.

If corporation, corporate name must be signed in

full, with the officer's name and title on line

below. Corporate seal must be impressed.

Witness

:

Execution of this agreement must always be ac-

knowledged before a notary public or other offi-

cer authorized to take acknowledgments.

^ State of
,

- | County of ,—ss.

:

5 |f On this day of , 19 .
. , before me

> ^

5 a
"'S I personally appeared to me

'g personally known and known to me to be the indi-

vidual .... described in and who executed the fore-

going instrument and acknowledged to me that he

executed the same.
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. State of
,

| County of ,—ss.

u

rg
5 On this .... day of 19 .

. , before me per-

Jj | sonally appeared to me known

M and known to me to be one of the firm of

^ described in and who executed the foregoing instru-

ment and he thereupon duly acknowledged to me
that he executed the same as and for the act and

deed of said firm.
"3

a £ State of Washington,

% 3 County of Pierce,—ss.

:

§« g On this 21st day of January 1929, before me per-

o « sonally came Vaughan Morrill to me known, who

being by me duly sworn, did depose and say : that he

resides in Tacoma, Washington, that he is the ....

President of the American Wood Pipe Company
the corporation described on and which executed the

above instrument; that he knows the seal of said

corporation ; that the seal affixed to said instrument

is such corporate seal ; that it was so affixed by order

of the board of directors of said corporation, and

that he signed his name thereto by like order.

(Seal) O. W. BEAUCHAMP,
Notary Public. [140]

Plaintiff's Exhibit No. 13 omitted from the

printed record by stipulation, it being stipulated and

agreed that said exhibit is a copy of the general

loan and collateral agreement, a copy of which is

attached as Exhibit "A" to the plaintiff's original

complaint and printed as part of said original com-

plaint.
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Plaintiff's Exhibits Nos. 14 to 17, inclusive,

omitted from the printed record by stipulation, it

being- stipulated and agreed that they relate exclu-

sively to matters in no way involved in this appeal.

Plaintiff's Exhibit No. 18 omitted from the

printed transcript by stipulation, it being stipulated

and agreed that said exhibit is the original memo-

randum or assignment note, of which Exhibit "D"
attached to plaintiff's original complaint and

printed as part of said complaint is a true copy.

Plaintiff's Exhibit No. 19 omitted from the

printed transcript of the record by stipulation, it

being stipulated and agreed that said exhibit is the

original invoice and assignment, of which Exhibit

"B" attached to the plaintiff's original complaint

and printed as a part of said original complaint is

a true copy.

Plaintiff's Exhibit No. 20 omitted from the

printed transcript by stipulation, it being stipulated

and agreed that said exhibit relates exclusively to

matters in no way involved in this appeal. [149a]
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vs. The National Bank of Tacoma. 139

PLAINTIFF'S EXHIBIT No. 22.

Tacoma, Wash. Jan. 15, 1929.

Deposited with

THE NATIONAL BANK OF TACOMA.

Subject to conditions on reverse of this form

For Credit of

AMERICAN WOOD PIPE COMPANY.

Please list each check separately, describing as

requested on back hereof.

Dollars Cents

Gold

Silver and Fractional

Currency

Description of checks

Note 3,545.00

Note 1,820.00

[154]



140 The Aetna Casualty & Surety Company

PLAINTIFF'S EXHIBIT No. 23.

Tacoma, Wash. Jan. 21, 1929.

Deposited with

THE NATIONAL BANK OF TACOMA.

Subject to conditions on reverse of this form

For Credit of

AMERICAN WOOD PIPE COMPANY.

Please list each check separately, describing as

requested on back hereof.

Dollars Cents

Gold

Silver and Fractional

Currency

Description of checks

Note 3,375.00

[155]
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WHEREFORE the defendant prays that the

foregoing bill of exceptions be settled and allowed,

and an order entered herein so providing.

Dated this 5th day of January, 1932.

J. SPEED SMITH and

HENRY J. ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant. [181]

[Title of Court and Cause—No. 8176.]

CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS.

The time for filing defendant's proposed bill of

exceptions having been duly extended herein by

order of this court made and entered herein upon

the 21st day of November, 1931, up to and including

the 12th day of January, 1932; and

This Court having, upon the 30th day of January,

1932, made and entered herein the following Order:

"IT IS ORDERED: That this Court will

retain jurisdiction over this cause beyond the

expiration of the present term of this court

for all purposes and particularly for the pur-

pose of settling a bill of exceptions herein al-

lowing a writ of error herein, and fixing the

amount of a cost and supersedeas bond herein,

should a writ of error be allowed. '

'

It is hereby CERTIFIED AND ORDERED:
That the above-mentioned bill of exceptions, pages
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numbered one to one hundred eleven, containing

all the evidence given or offered in the case of the

National Bank of Tacoma, a National Banking

Corporation, Plaintiff, vs. The Aetna Casualty &

Surety Company, a Corporation, Defendant, No.

8176, and correctly shows the proceedings had on

said trial, as I verily believe ; and said bill of excep-

tions is hereby APPROVED, ALLOWED AND
SETTLED and made a part of the record herein.

Given under the hand of the Judge of said court,

before whom said proceedings wrere had, this 13th

day of February, 1932.

EDWARD E. CUSHMAN, (Signed)

United States District Judge for the Western Dis-

trict of Washington, Southern Division. [182]

[Title of Court and Cause—No. 8176.]

ASSIGNMENT OF ERRORS.

Now comes the defendant, Aetna Casualty and

Surety Company, and says that the judgment en-

tered in the above cause on the twenty-first day of

November, 1931, is erroneous and unjust to defend-

ant for the following reasons:

I. That the evidence is insufficient to sustain any

recovery by the plaintiff.

II. The court erred in refusing the motion of the

defendant to dismiss the action and to direct a ver-

dict in favor of the defendant at the conclusion of

the evidence.
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III. The court erred in directing a verdict in

favor of the plaintiff.

IV. The court erred in construing the surety

bond executed by the defendant as a guaranty for

the payment of money.

V. The court erred in construing the surety

bond executed by the defendant as a contract of

indemnity.

VI. The court erred in refusing to hold that the

plaintiff was estopped to deny the recitals of the

bond.

VII. The court erred in permitting the plain-

tiff to introduce evidence to vary the terms of the

bond as follows:

a. The plaintiff was permitted to introduce

evidence that prior to the writing of the bond

in question it was the [184] practice of the

Wood Pipe Company to borrow money on bills

of lading and assigned invoices covering goods

shipped to its customers.

b. The plaintiff was further permitted to

introduce testimony that some time in 1928 the

Wood Pipe Company made application to the

bank for loans on advances against shipments

before the goods were manufactured and ship-

ments actually made, and offered to secure an

indemnity bond to guaranty delivery of the

goods.

c. The plaintiff was permitted to introduce

testimony that the plaintiff's officers informed

the Wood Pipe Company that such bond must

cover two things; first, that there was a writ-



170 The Aetna Casualty & Surety Company

ten and enforceable order, and second, that the

order would be filled according to its terms.

d. The plaintiff was permitted to introduce

testimony as to its construction of the bond

before it was written.

e. The plaintiff was permitted to introduce

testimony that on December 26, 1928, the bank

held similar bonds of the defendant in the sum

of $37,000.

f. The plaintiff was permitted to offer tes-

timony that it expected to receive the full

amount of the assigned invoice, to wit, $3950.00.

g. The plaintiff was permitted to introduce

testimony contradicting the recitals of the bond

to the effect that there wTas a written order.

VIII. The court refused to permit the defend-

ant to show that the claimed loan to the Wood Pipe

Company was simply money which the plaintiff

itself applied against the overdraft of the Wood
Pipe Company at that time, and did not constitute

an advance of money to the Wood Pipe Company.

IX. The court erred in entering judgment in

the sum of $4244.36 for the following reasons:

[185]

a. There was a failure of proof as to any damage

whatsoever under the bond.

b. In any event, the bond could not have been

held liable for any greater sum than $3375.00.

c. In any event the plaintiff could not have re-
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covered against the bond any greater amount than

one-half of the penal sum, to wit, $2,000.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

[Endorsed] : Filed Feb. 15, 1932. [186]

[Title of Court and Cause—No. 8176.]

PETITION FOR APPEAL.

To the Honorable EDWARD E. CUSHMAN,
Judge of the Above-entitled Court:

The above-named defendant, The Aetna Casualty

& Surety Company, feeling itself aggrieved by the

judgment made and entered in this cause on the

twenty-first day of November, 1931, does hereby ap-

peal from said judgment, and from the whole

thereof, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, for the reasons specified

in the assignment of errors which is filed herewith,

and it prays that its appeal be allowed and that a

citation issue as provided by law, and that a tran-

script of the record, proceedings and papers upon

which said judgment wras based, duly authenticated,

will be sent to the United States Circuit Court of

Appeals for the Ninth Circuit sitting in San Fran-

cisco, State of California.
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And your petitioner further prays that the proper

order touching the security to be required of it to

perfect its appeal be made, and desiring to super-

sede the execution of the judgment, petitioner here-

with tenders bond in such amount as the court may
require for such purpose, and prays that with the

allowance of the appeal a supersedeas be issued.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Petitioner, Aetna Casualty and

Surety Company, Defendant, 412 Dexter Hor-

ton Building, Seattle, Washington.

Filed Feb. 15, 1932. [187]

[Title of Court and Cause—No. 8176.]

STIPULATION.

It is stipulated and agreed, by and between the

parties hereto, as follows:

1. That the defendant may make application to

the Honorable Edward E. Cushman, United States

District Judge for the Western District of Wash-

ington, Southern Division, for an order allowing

its appeal to the Circuit Court of Appeals of the

United States, for the Ninth Circuit, and for a

citation on appeal and for an order fixing the

amount of a cost and supersedeas bond, at any time

and without notice to the plaintiff or its attorneys,

and that said application may be made either in
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the city of Tacoma, Washington, at the United

States Federal Building, or in the city of Seattle,

Washington, in the United States Federal Build-

ing, in said city.

2. That in the event that the Court shall allow

said appeal, then the amount of a cost and super-

sedeas bond to be furnished by the defendant afore-

said for said appeal shall be $6,000.00.

Dated, this 15th day of February, 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Plaintiff.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Filed Feb. 19, 1932. [188]

[Title of Court and Cause—No. 8176.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST AND SUPERSEDEAS
BOND ON APPEAL.

This cause coming on this day to be heard, pur-

suant to the stipulation of the parties on file herein,

upon the petition of the defendant, The Aetna Cas-

ualty & Surety Company, herein filed, praying the

allowance of an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with the assignment of errors, also herein filed, and
also praying that a transcript of the record and
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proceedings and papers upon which the judgment

herein was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, and that such other and

further proceedings may be had as may be proper

in the premises

:

The Court having duly considered the same, does

hereby allow the said appeal prayed for.

IT IS FURTHER ORDERED, that the amount

of bond to be given as a cost and supersedeas bond,

by the defendant during the pendency of this ap-

peal, be and the same is hereby fixed in the sum of

$6,000.00.

Done in Seattle, this 18 day of February, 1932.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Feb. 18, 1932, at Seattle. Ed.

M. Lakin, Clerk.

Filed Feb. 19, 1932, at Tacoma. Ed. M. Lakin,

Clerk. By E. Redmayne, Deputy. [189]

[Title of Court and Cause—No. 8176.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That The Aetna Casualty & Surety Company, a

Corporation, defendant herein, as principal, and

National Surety Company, a corporation organized

under the laws of the State of New York and au-

thorized to transact and transacting a business of

surety in the State of Washington, as surety, are
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held and firmly bound unto The National Bank of

Tacoma, a national banking corporation, plaintiff

herein, in the full and just sum of Six Thousand

Dollars ($6,000) to be paid to the said The National

Bank of Tacoma, the plaintiff, its successors and

assigns, to which payment well and truly to be

made, we bind ourselves, our successors and assigns,

jointly and severally, by these presents.

Sealed with our seals and dated this 13th day of

February, 1932.

WHEREAS, lately in the District Court of the

United States for the Western District of Wash-

ington, Southern Division, in a suit pending in

said court between The National Bank of Tacoma,

a national banking corporation, as plaintiff, and

The Aetna Casualty & Surety Company, a corpora-

tion, defendant, numbered 8176, a judgment was

rendered against the said The Aetna Casualty &

Surety Company in the sum of Four Thousand

Two Hundred and Forty-four and 36/100 Dollars

($4,244.36), together with interest on said sum from

the date of the entry of the judgment, to wit, the

twenty-first day of November, 1931, at the rate of

six per [190] cent (6%) per annum until fully

paid, together with costs herein taxed in the sum

of Fifty-nine and 20/100 Dollars ($59.20) and the

said Aetna Casualty and Surety Company having

obtained an appeal to the Circuit Court of the

United States for the Ninth Circuit, and having

filed a copy thereof in the office of the Clerk of said

court to reverse the said judgment and the whole

of it, and a citation directed to the said The Na-

tional Bank of Tacoma, plaintiff, citing and ad-
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monishing it to be and appear at a session of the

Circuit Court of Appeals for the Ninth Circuit,

to be holden in the City of San Francisco, State of

California, on the second day of May, 1932.

NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said The

Aetna Casualty & Surety Company, the defendant

herein, shall prosecute its appeal to effect and

will pay the amount of said judgment and answer

all damages and costs if it fails to make its plea

good, then the above obligation to be void, else to

remain in full force and virtue.

Executed this 13th day of February, 1932.

THE AETNA CASUALTY & SURETY
COMPANY,

By J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

Its Attorneys of Record.

NATIONAL SURETY COMPANY,
By ROBERT WHYTE,

Its Resident Vice-President,

[Corporate Seal] Attest: J. H. LOBDELL,
Its Resident Assistant Secretary.

[Endorsed] : Filed Feb. 19, 1932. [191]

The foregoing bond is hereby approved this

19th day of February, 1932.

EDWARD E. CUSHMAN,
Judge of the United States District Court for the

Western District of Washington, Southern

Division.

[Endorsed] : Filed Feb. 19, 1932. [192]
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[Title of Court and Cause—No. 8176.]

STIPULATION FOR TRANSMISSION OF
ORIGINAL EXHIBITS.

In order to save expense and facilitate the print-

ing of the transcript on the appeal herein,

—

IT IS HEREBY STIPULATED, between the

parties hereto, through the undersigned attorneys,

that all of the original exhibits herein, consisting

of Plaintiffs' Exhibit Nos. 1 to 25, inclusive, shall

be transmitted to the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit.

Dated, this 26th day of February, 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Plaintiff.

HENRY ELLIOTT, Jr.,

J. SPEED SMITH,
HENDERSON, CARNAHAN & THOMP-

SON,
Attorneys for Defendant.

Filed Feb. 26, 1932. [193]

[Title of Court and Cause—No. 8176.]

ORDER FOR TRANSMISSION OF ORIGINAL
EXHIBITS.

Pursuant to the written stipulation of the parties

eft file herein, a-ad it being, in the opinion

E.E.C. of the court deemed proper,

IT IS HEREBY ORDERED ; That all the origi-
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nal exhibits mentioned in said stipulation, to wit:

Plaintiff's Exhibit Nos. 1 to 25, inclusive, shall be

forwarded by the Clerk of this court to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit.

Done m open court , this 26 day of February,

1932.

EDWARD E. CUSHMAN,
District Judge.

OK. as to form.

HAYDEN, METZGER & BLAIR,
Attys. for Plff.

[Endorsed] : Piled Feb. 26, 1932. [194]

[Title of Court and Cause—No. 8176.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

You are hereby requested to prepare, certify and

file in the United States Circuit Court of Appeals

for the Ninth Circuit, pursuant to an appeal al-

lowed in the above-entitled cause, a transcript of

record, and to include in such transcript of record

the following papers, documents and exhibits filed

in your office in the above-entitled cause, to wit

:

1. Transcript of removal proceedings on the re-

moval of the above-entitled cause from the

Superior Court of the State of Washington,

in and for Pierce County, to the above-en-
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titled court, filed on the 4th day of Septem-

ber, 1930.

2. Defendant's notice of removal to United States

District Court, filed September 5, 1930.

3. Demurrer of defendant to complaint, filed Oc-

tober 1, 1930.

4. Motion of defendant to make more definite and

certain, filed October 1, 1930.

5. Order of court on defendant's motion to make

more definite and certain and demurrer,

signed and filed March 18, 1931.

6. Exception of defendant to order overruling

demurrer and partially denying motion to

make more definite and certain, filed March

23, 1931.

7. Amended complaint filed April 1, 1931.

8. Answer to amended complaint filed April 8,

1931. [195]

9. Reply to answer, filed May 5, 1931.

10. Verdict of jury for plaintiff, filed November

13, 1931.

11. Final judgment, signed and filed November

21, 1931.

12. Order extending time in which to file proposed

bill of exceptions, filed November 21, 1931.

13. Motion of defendant to vacate judgment, set

aside verdict and grant a new trial, filed

December 28, 1931.

14. Order overruling defendant's motion to vacate

judgment and for a new trial, filed Jan. 4,

1932.

15. Order extending term, filed January 30, 1932.

16. Assignment of errors.
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17. Petition for appeal.

18. Stipulation for presentation of appeal and for

amount of cost bond, filed February 19,

1932.

19. Order allowing appeal, filed February 19, 1932.

20. Cost and supersedeas bond on appeal, filed

February 19, 1932.

21. Citation on appeal, issued February 18, 1932.

22. Affidavit of service or order allowing appeal

and bond, filed February 24, 1932.

23. Bill of exceptions.

24. Stipulation for transmission of original ex-

hibits, filed February 26, 1932.

25. Order for transmission of original exhibits,

filed February 26, 1932.

26. Clerk's certificate of transcript on appeal.

27. This praecipe.

Said transcript of record to be prepared as re-

quired by law and the rules of this court and the

rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and to be filed in the

office of the Clerk of the Circuit Court of Appeals

of the Ninth Circuit in San Francisco, California,

on or before the 18th day of March, 1932. [196]

Dated, this 29th day of February, 1932.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Filed Feb. 27, 1932. [197]
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[Title of Court and Cause—No. 8176.]

NOTICE OF FILING OF PRAECIPE FOE
TRANSCRIPT ON APPEAL.

To the Plaintiff Herein and to Its Attorneys, Hay-

den, Metzger & Blair:

You and each of you are hereby notified that

the defendant will, upon the 29th day of February,

1932, file with the Clerk of the above-entitled court

the attached praecipe for transcript on appeal, a

copy of which has been served upon you.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Filed February 27, 1932. [198]

[Title of Court and Cause—No. 8176.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify and return that the fore-

going transcript of record consisting of pages num-

bered from one to 190, inclusive, is a full true and

correct copy of so much of the record, papers and

proceedings in the case of the National Bank of

Tacoma, a national banking corporation, plaintiff
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and appellee, vs. the Aetna Casualty and Surety

Company, a corporation, defendant and appellant,

cause No. 8176, in said court as required by prae-

cipe of counsel filed and of record in my office in

said court at Tacoma, and that the same constitutes

the record on appeal from the judgment of said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify that I herewith attach and

transmit the original citation in this cause, with

acceptance of service thereon.

I do further certify that under separate cover

and certificate, I am forwarding to said Circuit

Court of Appeals the original exhibits numbered

from 1 to 25, both inclusive, as provided, for in

stipulation of counsel and order of court filed in

this cause and made a part of this transcript.

I do further certify that the following is a full,

true and correct statement of all expenses, fees and

charges incurred and paid by and on behalf of the

appellant herein the preparation of this transcript,

certificate and return to the United States Circuit

Court of Appeals for the Ninth Circuit, to wit:

Appeal fee $ 5.00

Clerk's fee (Act. Feb. 11, 1925) for making

record—658 folios <a) 5 cents per folio .... 32 . 90

Clerk 's certificates 1 . 00

Total $38.90

I do further certify that the cost of preparing

record on appeal amounting to $38.90 has been paid

to me by the appellant.
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IN TESTIMONY WHEREOF, I have caused

the seal of the said court to be hereunto affixed, at

the City of Tacoma, in the Western District of

Washington, this 9th day of March, A. D. 1932.

[Seal] ED. M. LAKIN,
Clerk.

By E. W. Pettit,

Deputy. [199]

[Title of Court and Cause—No. 8176.]

CITATION ON APPEAL.

The President of the United States to the Above-

named Plaintiff, and to HAYDEN, LANG-
HOENE & METZGER, Its Attorneys,

GREETING:
You are hereby cited and admonished to appear

at the United States Circuit Court of Appeals for

the Ninth Circuit to be holden in San Francisco in

the State of California, within (30) days from the

order allowing

date hereof, pursuant to notice el appeal

EEC filed m fee Clerk's effiee el fee District Gomfe

this day made

el fee United States ler fee Western District

el Washington, Southern Division ,
wherein The Na-

tional Bank of Tacoma is appellee and The Aetna

Casualty & Surety Company is appellant, to show

cause if any there be why the judgment rendered

the petition for and assignment of errors

upon

EEC against the said appellant as in saM notice el

appeal mentioned, should not be corrected,
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and why speedy justice should not be done to the

parties in that behalf.

WITNESS the Honorable EDWARD E. CUSH-
MAN, District Court Judge of the United States

at Tacoma, Washington, within said District, this

18th day of Feb., 1932.

[Seal] EDWARD E. CUSHMAN,
District Judge.

Service of the within citation and receipt of copy

thereof admitted this 20th day of Feb., 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Appellee. [200]

[Endorsed]: No. 6789. United States Circuit

Court of Appeals for the Ninth Circuit. The

Aetna Casualty & Surety Company, a Corporation,

Appellant, vs. The National Bank of Tacoma, a

National Banking Association, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Western District of

Washington, Southern Division.

Filed March 16, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 6789.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff and Appellee,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant and Appellant.

STIPULATION FOR PRINTING OF TRAN-
SCRIPT OF RECORD.

It is hereby STIPULATED AND AGREED by

the parties to the above-entitled cause, through

their respective counsel, that the printed transcript

of record herein shall consist of the following,

which it is agreed comprises all parts of the record

deemed by any party to be in anywise material to

the consideration of said cause in the Circuit Court

of Appeals in reviewing said cause on the appeal

taken out herein, to wit

:

1. Original complaint, with exhibits attached

thereto, appearing on pages 2 to 15, inclusive,

of transcript of record.

2. Special appearance of defendant in state court,

page 16, transcript.

3. Petition for removal.

4. Bond on removal.

5. Order for removal.
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6. Notice of filing of petition for removal (pp.

17-23, Trp.).

7. Certificate of removal (p. 24, Trp.).

8. Notice of removal (p. 25, Trp.).

9. Demurrer (p. 26, Trp.).

10. Motion to make more definite and certain (pp.

27-28, inc., Trp.).

11. Order on motion to make more definite and

certain and demurrer and exception of de-

fendants thereto (pp. 29-31, inc., Trp.).

12. Amended complaint and exhibits attached

thereto (pp. 32-34, inc., Trp.).

13. Answer to amended complaint (pp. 45-49, inc.,

Trp.).

14. Reply (pp. 50-51, inc., Trp.).

15. Verdict of July (p. 52, Trp.).

16. Judgment (pp. 53-54, inc., Trp.).

17. Order extending time to file bill of exceptions

(p. 55, Trp.).

18. Motion of defendant to vacate judgment and

set aside verdict (pp. 56-58, inc., Trp.).

19. Order denying foregoing motion (p. 59, Trp.).

20. Order extending the term (p. 60, Trp.).

21. Assignments of error (pp. 61-63, inc., Trp.).

22. Petition for appeal (p. 64, Trp.).

23. Stipulation for presentation of appeal and

cost of supersedeas bond (p. 65, Trp.).

24. Order allowing appeal and fixing cost of super-

sedeas bond (p. 66, Trp.).

25. Bond on appeal (pp. 67-69, inc., Trp.).

26. Bill of exceptions, except that there shall only

be printed the exhibits hereinafter speci-

fically set out.
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27. Certificate of Judge to bill of exceptions (p.

182, Trp.).

27. Stipulation for transmission of original ex-

hibits (p. 184, Trp.).

28. Order for transmission of original exhibits (p.

185, Trp.).

29. Praecipe for transcript on appeal (pp. 186-188,

inc., Trp.).

30. Notice of filing of praecipe (p. 189, Trp.).

31. Certificate of Clerk to transcript of record

(p. 190, Trp.).

32. Citation on appeal (p. 191, Trp.).

33. This stipulation.

And the following exhibits

:

PLAINTIFF'S EXHIBITS.

1. Plaintiff's Exhibits Nos. 1 to 6, inclusive, at-

tached to the bill of exceptions and appear-

ing on pages 116 to 134, inclusive, of the

typewritten transcript of record need not be

printed, but in lieu thereof print this

:

" Plaintiff's Exhibits Nos. 1 to 6, inclusive,

omitted from the printed record by stipulation,

it being stipulated and agreed that the defend-

ant and its agents who signed and executed

the bond here sued on were duly authorized to

execute and deliver said bond."

2. Exhibits Nos. 7 to 10, inclusive, attached to

the bill of exceptions and appearing on

pages 135 to 138, inclusive, of the type-
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written transcript of the record need not be

printed, but in lien thereof print this

:

" Exhibits Nos. 7 to 10, inclusive, omitted

from the printed record by stipulation, it being

stipulated and agreed that they relate exclu-

sively to matters in no way involved in this

appeal."

3. Exhibit No. 11 attached to the bill of excep-

tions and appearing on page 139 of the type-

written transcript of the record need not be

printed, but in lieu thereof print this:

4 'Exhibit No. 11 omitted from the printed

record by stipulation, it being stipulated and

agreed that it is the original bond here sued

on and that Exhibit ' C ' attached to the original

complaint and printed as a part of said com-

plaint is a true copy of said bond. '

'

4. Plaintiff's Exhibit No. 12 to the bill of excep-

tions, appearing upon page 140 of the type-

written transcript of record, to be printed.

5. Plaintiff's Exhibit No. 13 attached to the bill

of exceptions and appearing upon pages 141

and 142 of the typewritten transcript of the

record need not be printed, but in lieu thereof

print this:

" Plaintiff's Exhibit No. 13 omitted from the

printed record by stipulation, it being stipu-

lated and agreed that said exhibit is a copy of

the general loan and collateral agreement, a

copy of which is attached as Exhibit 'A' to the

plaintiff's original complaint and printed as

part of said original complaint."
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6. Plaintiff's Exhibits Nos. 14 to 17, inclusive,

attached to the bill of exceptions and appear-

ing upon pages 143 to 146 of the typewritten

transcript of the record need not be printed,

but in lieu thereof print this

:

" Plaintiff's Exhibits Nos. 14 to 17, inclusive

omitted from the printed record by stipulation,

it being stipulated and agreed that they relate

exclusively to matters in no way involved in

this appeal."

7. Plaintiff's Exhibit No. 18 attached to the bill

of exceptions and appearing upon page 147

of the typewritten transcript of the record

need not be printed, but in lieu thereof

print this:

Plaintiff's Exhibit No. 18 omitted from the

printed transcript by stipulation, it being

stipulated and agreed that said exhibit is the

original memorandum or assignment note, of

which Exhibit 'D' attached to plaintiff's origi-

nal complaint and printed as part of said com-

plaint is a true copy."

8. Plaintiff's Exhibit No. 19 attached to the bill

of exceptions and appearing upon page 148

of the typewritten transcript of the record

need not be printed, but in lieu thereof

print this:

" Plaintiff's Exhibit No. 19 omitted from the

printed transcript of the record by stipulation,

it being stipulated and agreed that said exhibit

is the original invoice and assignment, of which

Exhibit 'B' attached to the plaintiff's original
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complaint and printed as a part of said original

complaint is a true copy."

9. Plaintiff's Exhibit No. 20 attached to the bill

of exceptions and appearing on page 149 of

the typewritten transcript of the record need

not be printed, but in lieu thereof print

this:

" Plaintiff's Exhibit No. 20 omitted from the

printed transcript by stipulation, it being

stipulated and agreed that said exhibit relates

exclusively to matters in no way involved in

this appeal.'

'

10. Plaintiff's Exhibit No. 21 to the bill of excep-

tions, appearing upon pages 150 to 153, in-

clusive, of the typewritten transcript of

record, to be printed.

11. Plaintiff's Exhibit No. 23, appearing upon

page 155 of the transcript, to be printed.

12. Plaintiff's Exhibits Nos. 24 and 25, appearing

upon pages 156 to 180, of the typewritten

transcript of record, to be printed or placed

in the record by photostatic copies, if such

photostatic copies will facilitate the printing

of the record.

IT IS FUETHEE STIPULATED AND
AGEEED by and between the parties hereto that

neither the execution of this stipulation nor any-

thing herein contained shall constitute or be con-

strued as an admission on the part of the appellee

that the parts of the record hereinbefore designated

to be printed were necessary or material to the
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consideration of the appeal in this cause, nor in

any way prejudice the appellee from hereafter

claiming that said printed record was needlessly

encumbered and the cost thereof unnecessarily in-

creased by including therein portions of the record

in no manner material to the due consideration of

this appeal.

It is hereby FURTHER STIPULATED AND
AGREED by and between the parties hereto that in

the printing of this record all titles, captions, jurats

and verifications may be omitted.

It is FURTHER STIPULATED AND
AGREED that this record may be printed under

the supervision of the Clerk of the Circuit Court of

Appeals, Ninth Circuit, at San Francisco, California

and expressly waive the provisions of the Act of

February 13, 1911, relative to the District Court

having supervision thereof.

Dated at Tacoma, Washington, this 15th day of

March, 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Plaintiff and Appellee,

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant and Appellant.

[Endorsed]: Filed Mar. 19, 1932. Paul P.

O'Brien, Clerk.
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STATEMENT OF THE CASE

This is an action by appellee (plaintiff ;in the

court below), hereinafter called the "'bank," against

the appellant (defendant in the court below), herein-

after called the "surety," .to recover upon a bond

executed by American Wood Pipe Company as princi-

pal and the Surety Company as surety to the Bank

and/or Twin Harbors Lumber Company as obligees.

The case was originally commenced in the State Court



of the district, but was thereafter removed to the

United States District Court 'of the Western District

of Washington upon the ground of diversity of citi-

zenship. (Tr. p. 24.) The case was tried before the

court and jury. Upon the conclusion of the bank's

testimony the surety moved for a directed verdict,

which motion was denied. The surety then rested with-

out introducing any testimony, and thereupon the

bank moved for a directed verdict, which was granted.

(Tr. p. 116.) The jury, under the direction of the

court, returned a verdict against the surety in the

sum of $4244.36. (Tr. p. 50.) Subsequently a judgment

in that amount was entered upon the verdict. (Tr. p.

51.) This appeal is prosecuted from such judgment.

The appellee is a national banking corporation,

doing a general banking business in the City of Ta-

coma, Washington. The American Wood Pipe Com-

pany is a Washington corporation, whose business,

prior to the time that it passed under the hands of a

general equity receiver in April, 1929, consisted of the

manufacture and sale of wood products, principally

wood pipes. (Tr. p. 70.) Upon the 21st day of January,

1929, the bond here sued upon was executed by the

Wood Pipe Company as principal and the appellant

as surety. Omitting formal parts, the bond reads as

follows

:



"KNOW ALL MEN BY THESE PRES-
ENTS : That we, American Wood Pipe Company,
a corporation of the State of Washington with
principal place of business at Tacoma, Washing-
ton, as Principal, and The Aetna Casualty and
Surety Company of Hartford, Connecticut, as

Surety, are held and firmly bound unto Twin Har-
bors Lumber Company of Aberdeen, Washington,
and/or The National Bank of Tacoma, Tacoma,
Washington, in the penal sum of Four Thousand
and No/100 ($4,000.00) Dollars, lawful money of

the United States, for the payment of which, well

and truly to be made the said jDrincipal and the

said Surety bind themselves, their heirs, execu-

tors, administrators, successors and assigns,

jointly and severally firmly by these presents.

Signed and sealed this 21st day of January,
A. D. 1929.

The condition of thi$ obligation is such that,

whereas, the said principal has accepted a writ-

ten order from the Twin Harbors Lumber Com-
pany of Aberdeen, Washington and/or The Na-
tional Bank of Tacoma, Tacoma, Washington,
dated January 19th, 1929, for furnishing the fol-

lowing quantity of material

:

50 M. B. M. iy2x4 8 Ft. S2S 1*4x3% Edges Rough
at $41.50 f.o.b. Tacoma.

50 M. B. M. iy2x4 9 Ft. S2S I%x3% Edges Rough
at $37.50 f.o.b. Tacoma, shipment to be made
within sixty days, which order is by reference
made a part hereof as fully to all intents and
purposes as if set forth at length herein.

NOW7
, THEREFORE, if the said Principal

shall supply the material in accordance with the
written order, and if they will indemnify Twin



Harbors Lumber Company of Aberdeen, Wash-
ington and/or The National Bank of Tacoma, Ta-
coma, Washington, against any direct or, indirect

damages that may be suffered or claimed for lack

of delivery of material within the time called for

;

and further conditioned as required by law for

the payment of all laborers, mechanics, sub-con-

tractors and materialmen, and all persons who
shall supply such person or persons or sub-con-

tractors with provisions or supplies for the carry-

ing on of such work, and all just debts, dues and
demands incurred in the performance of the work,
then and in that event 'this obligation shall be

void, but otherwise it shall remain in full force

and effect." (Tr. p. 15.)

The facts upon which recovery against the surety

were allowed are substantially as follows: For some

years previous to the execution of this bond the Wood

Pipe Company had been a heavy borrower from the

bank and was also a depositor in that institution, al-

though its balance was usually very small. (Tr. p. 50.)

The loans of the Pipe Company were of two classes:

(1) Open unsecured loans, and (2) loans which were

secured by the assignment of the proceeds of invoices

of the Wood Pipe Company covering materials de-

livered or to be delivered. In addition to this the Wood

Pipe Company on August 8, 1921, executed and de-

livered to the bank a general loan and collateral

agreement, which in general terms sought to pledge

every chose in action of the Wood Pipe Company in



the bank's possession as security for anything due

from the Pipe Company to the bank. (Tr. p. 10.)

Plaintiff's Exhibit 24 (Tr. pp. 141 to 161, inc.) shows

the status of the specially secured account from May,

1928, to April, 1929. Plaintiff's Exhibit 25 (Tr. pp.

162 to 165, inc.) shows the status of the unsecured

open account of the Pipe Company from March, 1927,

to the date of the receivership. Upon January 15,

1929, the balance due on the assigned accounts was

$154,899.99, and unsecured loans amounted to $20,-

000.00. Upon the date that the bond was executed the

balance secured by special assignments was $160,-

984.61, and the unsecured balance $20,000.00. (Tr. p.

94.) Upon January 21, 1929, the Wood Pipe Company

executed and delivered to the bank its promissory

note in the sum of $3375.00, which note was in the

usual form. (Tr. p. 9.) Upon the back of this note

there appeared the following indorsement:

" No. 75583.

THIS NOTE SECURED BY:

Shipment Number 8472.

Consignee, Twin Harbors Lbr. Co.

Destination, Chicago, 111.

Date Shipped, Jan. 21, 1929.

Invoice $3,950.00
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Less Deductions 197.50

Estimated Freight
Margin 377.50

Advance 3,375.00

Notify Twin Harbors Lbr. Co., Aberdeen, Wash."
(Tr. p. 10.)

Upon the same day the deposit account of the Pipe

Company was credited with $3375.00. (Tr. p. 40.) The

record does not affirmatively show just how this credit

was used by the Pipe Company. However, when coun-

sel for the surety in the cross-examination of the

President of the bank offered to show that at the time

of this credit the Pipe Company was overdrawn at

the bank, and that the note and assignment was ac-

cepted to cover this overdraft, counsel for the bank

objected, and this objection was sustained by the

lower court. (Tr. p. 90.)

Likewise upon this date the Wood Pipe Company

executed and delivered to the bank the following as-

signment of account:

" American Wood Pipe Co.

Tacoma, Wash., January 21, 1929.

Req. No. 1/19/28
Our Order No. 8172

Terms 2% and 5% Com.
F.O.B. our mill.

Sold to Twin Harbors Lumber Co.,

Aberdeen, Washington,
Shipped to Above at Chicago, 111.



No. 2 Clear & Better Kiln Dried Fir S2S 1^4x33^"

Edges Rough 1^x4" 9 length 50,000 ft. $41.50M

$2075.00

Ditto 8 50,000 37.50M

1875.00

$3950.00

For value received we hereby assign, sell,

transfer and set over unto The National Bank of

Tacoma, Tacoma, Wash., the above account to-

gether with all title and interest now or hereafter

owned in the goods and merchandise for which
said account was incurred.

American Wood Pipe Company.
By Vaughan Morrill.

Vaughan Morrill,

President." (Tr. p. 14.)

The bank, however, did not notify the Lumber

Company of the execution of this assignment. (Tr. p.

92.) The bank received nothing under the assignment

or upon this note, since the Pipe Company passed

into the hands of a receiver in the following April.

Over the objection of the surety the bank was per-

mitted to show by the testimony of two employees of

the Twin Harbors Lumber Company that in fact the

order described in the bond and in the assignment was

never given by the Twin Harbors Lumber Company.

(Tr. pp. 105-112.)
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There is no evidence in the record to show that

either the surety or its agents had any knowledge of

the facts relating to the status of the accounts be-

tween the bank and the Wood Pipe 'Company, other

than perhaps a general knowledge that the bank was

a creditor of the Wood Pipe Company. The surety

had no knowledge that this order had been assigned

to the Bank. The application of the Wood Pipe Com-

pany for the issuance of this bond appears upon pages

118 to 131, inclusive, of the record. In this application

the bond is referred to as a contract bond. (Tr. p.

118.) The names of the obligees are given as "Twin

Harbors Lumber Company and/or National Bank of

Tacoma," and the nature of the contract is described

in the same manner as in the bond.

The bank sued to recover, not the amount ad-

vanced upon the alleged security of the bond, but the

amount wThich would have been due had the materials

been delivered, plus interest at the rate of six per

cent, per annum from the date of the execution of the

bond. (Tr. p. 117.) Eecovery was allowed substan-

tially as prayed for the in sum of $4244.36, such sum

being the amount of the purchase price, less a dealer's

commission of five per cent., and a cash discount of

two per cent., and interest from the date of the ap-
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pointment of a general receiver for the Pipe Com-

pany.

SPECIFICATIONS OF ERROR

The appellant assigns herein the following preju-

dicial errors complained to have been committed by

the court below

:

1. That the evidence is insufficient to sustain any

recovery by the bank.

2. The court erred in refusing the motion of the

surety to dismiss the action and to direct a verdict in

favor of the surety at the conclusion of the evidence.

(Tr. pp. 114-168.)

3. The court erred in directing a verdict in favor

of the bank. (Tr. pp. 114-169.)

4. The court erred in construing the surety bond

executed by the surety as a guaranty for the payment

of money. (Tr. pp. 116-169.)

5. The court erred in construing the surety bond

executed by the surety as a contract of indemnity.

(Tr. p. 169.)

6. The court erred in refusing to hold that the bank

was estopped to deny the recitals of the bond. (Tr.

pp. 72-169.)



]0

7. The court erred in permitting the bank to intro-

duce evidence to vary the terms of the bond as fol-

lows :

a. The bank was permitted to introduce evidence

that prior to the writing of the bond here sued upon

it was the practice of the Wood Pipe Company to

borrow money on bills of lading and assigned invoices

covering goods shipped to its customers. (Tr. pp. 73-

169.)

&. The bank was further permitted to introduce

testimony that some time in the year 1928 the Wood

Pipe Company made application to the bank for loans

against shipments before the goods were manufac-

tured and shipments actually made, and that the Pipe

Company then offered to secure an indemnity bond to

guaranty delivery of the goods. (Tr. pp. 74-169.)

c. The bank was permitted to introduce testimony

that the officers of the bank informed the officers of

the Wood Pipe Company that such bond must cover

two things; first, that there was a written and en-

forceable order, and second, that the order would be

filled according to its terms. (Tr. pp. 77-170.)

d. The bank was permitted to introduce testimony

as to its construction of the bond before the bond was

written. (Tr. pp. 80-170.)



11

e. The bank was permitted to introduce testimony

that on December 26, 1928, the bank held similar

bonds in the sum of $37,000.00. (Tr. p. 82.)

/. The bank was permitted to offer testimony that

it expected to receive the full amount of the assigned

invoice. (Tr. pp. 87-170.)

g. The bank was permitted to introduce testimony

contradicting the recitals of the bond to the effect that

there was a written order. (Tr. pp. 105, 108, 170.)

8. The court refused to permit the surety to show

that this alleged loan to the Wood Pipe Company was

simply made to cover an existing overdraft of the

Wood Pipe Company, and that in fact no advance was

made to the Wood Pipe Company. (Tr. pp. 90-170.)

9. Even if the bank were entitled to recover any-

thing, the court erred in entering judgment in the

sum of $4244.36 for the following reasons:

a. There was a total failure of proof as to any

damage whatsoever. (Tr. p. 170.)

fc. In any event, the bond could not be held liable

to both obligees for any greater sum than $3375.00,

with interest from date of demand, because this was

the maximum amount which the bank claimed to have

advanced in reliance upon the execution of the bond.

(Tr. pp. 10-140-170.)
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c. In any event, no interest could be charged

against the surety prior to August 4, 1930, the date of

the filing of the complaint in the state court (Tr. p.

10), since the bank failed to prove the date of demand,

although invited by the court so to do (Tr. pp. 117-

170), and the court, therefore, erred in entering judg-

ment for such additional interest.

d. In any event, the bank was not entitled to re-

cover against the bond in a sum in excess of $2,000.00,

for the reason that the maximum amount of the bond

was $4,000.00, and the bond ran to two obligees, one of

whom (Twin Harbors Lumber Company) was not

made a party to this action. (Tr. p. 171.)

ARGUMENT

The foregoing assignments of error involve one

principal question, i. e., is there any evidence to sup-

port the judgment? If this court concludes that there

is none, then the judgment must be reversed and the

assignments of error under Assignment No. IX, which

relate to the amount of any judgment which should

be entered if one is allowed, need not be considered.

If, however, the record is deemed to be sufficient to

support a recovery in some amount, then there will

arise the additional questions (1) should such recovery

be for the amount of the invoice or the amount of the
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advance (2) should any interest have been allowed

previous to the date upon which the complaint was

filed, and (3) in any event, could there be a recovery

in excess of one-half of the amount of the bond, since

the bond ran to two several obligees, one of whom is

not a party to this action, and therefore not bound by

the judgment?

I.

There Is No Evidence to Support the Judgment

Since the surety introduced no evidence there is no

disputed question of fact in this case. The only ques-

tion is one of law, i. e., is there any evidence to sup-

port the judgment, either in whole or in part? We
shall consider this question first from the standpoint

of the bond as written and without particular refer-

ence to the evidence. The bond first recites that the

Wood Pipe Company as principal and the appellant

as surety are bound unto "Twin Harbors Lumber

Company of Aberdeen, Washington, and/or the Na-

tional Bank of Tacoma, Tacoma, Washington, in the

penal sum of $4,000.00. " Then follows the following

recital

:

"The condition of this obligation is such that,

whereas, the said Principal has accepted a written

order from the Twin Harbors Lumber Company
of Aberdeen, Washingotn and/or The National



14

Bank of Tacoma, Tacoma, Washington, dated
January 19th, 1929, for furnishing the following

quantity of material:

50 M. B. M. iy2x4 8 Ft. S2S I%x3% Edges Rough
at $41.50 f. o. b. Tacoma.

50 M. B. M. iy2x4 9 Ft. S2S l%pc3% Edges Rough
at $37.50 f . o. b. Tacoma, shipment to be made
within sixty days, which order is by reference

made a part hereof as fully to all intents and
purposes as if set forth at length herein." (Tr.

p. 16.)

These recitals definitely and conclusively establish

two things: First, that the bond runs to two obligees,

and second, that either both of them jointly or one of

them had given to the Wood Pipe Company an order

for the purchase of materials. These recitals are then

followed bv the conditions of the bond, which are as

follows

:

"Now, Therefore, if the said Principal shall

supply the material in accordance with the writ-

ten order, and if they will indemnify Twin Har-
bors Lumber Company of Aberdeen, Washington
and/or The National Bank of Tacoma, Tacoma,
Washington, against any direct, or, indirect dam-
ages that may be suffered or claimed for lack of

delivery of material within the time called for;

and further conditioned as required by law for

the payment of all laborers, mechanics, sub-con-

tractors and materialmen, and all persons who
shall supply such person or persons or sub-con-

tractors with provisions or supplies for the carry-

ing on of such work, and all just debts, dues and
demands incurred in the performance of the work,
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then and in that event this obligation shall be

void, but otherwise it shall remain in full force

and effect." (Tr. p. 16.)

It will be observed that the conditions of the bond

cover three possible contingencies: (1) That the

obligees will be indemnified " against any direct or

indirect damages that may be suffered or claimed for

lack of delivery of material within the time called

for"; (2) that all laborers, mechanics, etc., will be

paid, and (3) that all just debts, dues and demands

incurred in the performance of the work will be paid.

We understand that the bank makes no contention

based upon 2 and 3 above, but rests its case entirely

upon that portion of the bond by which it was indem-

nified against any damages occasioned by lack of de-

livery of material within the time specified.

In considering the effect of this language a few

statements of the proper rule of construction to be

applied might be noted

:

"But the true rule for the construction of such
contracts is that they ought to be interpreted like

other classes of contracts according to the sense
and meaning of the terms which the parties have
used, and the terms ought to be taken, under-
stood and given effect in their plain, ordinary and
popular sense, fairly and justly to all parties to

the contract.'' New Amsterdam Casualty Co. vs.

Central, etc., Fire Ins. Co., 4 F. (2nd) 203.
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Likewise in Kentucky Rock Asphalt Co. vs. Fed-

eral Casualty Co. of N. Y., 37 F. (2d) 279, it was held

that a compensated surety is entitled to have a con-

tract of plain meaning interpreted according to ordi-

nary principles.

"The liability of a surety is measured by his

contract, and, whether he is a gratuitous or com-
pensated surety, which he is liable to the full ex-

tent thereof, such liability is strictly limited to

that assumed by the terms, or, as the rule is other-

wise stated, a surety is not held beyond the terms,

or the strict, or the precise, or the clear, or the

express terms of his contract; and the surety has
the right to stand upon the strict, or precise, or

the very terms of his contract ; and to rely on the

strict letter thereof. If the surety has indicated

the manner in which the indebtedness for which
he has undertaken to become liable shall be in-

curred, he is not liable for indebtedness incurred

in another way." 50 Corpus Juris, Sec. 126, pp.
71-73.

"It is urged by the lumber company that con-

tract of a surety company is, under our statutes,

an insurance contract, and should, therefore, be

most strongly construed against the insurer.

Granting this, a contract of insurance, like any
other contract, must receive reasonable construc-

tion, and while insurance contracts are construed

most favorable to the insured where the meaning
of the language is doubtful, there is no applica-

tion of this rule when the language has acquired
by judicial construction a clear, definite meaning."
U. S. F. & G. Co. v. Calif.-Arizona Construction.

Co., 186 Pac. 1. c. 506.



"Contracts of suretyship should be interpreted

like other classes of contracts, according to the

sense and meaning of the terms which the parties

have used, and those terms should be taken, un-
derstood and given effect in their plain, ordinary
and popular sense, fairly and justly to all parties

to the contract." U. S. F. & G. Co. v. Centropolis
Bank, 17 Fed. (2nd) 913, 53 A. L. R. 205.

A similar rule obtains in Washington, in which

state this contract was executed.

"The rule is well settled that contracts of in-

surance, like other contracts, are to be construed
according to the sense and meaning of the terms
which the parties have used, and if they are clear

and unambiguous their terms are to be taken and
understood in their plain, ordinary and popular
sense.

An insurance company has the right to deter-

mine for itself whom it will insure and what in-

terest it will insure, and to provide that any
change in such interest without its consent will

work a forfeiture of the policy. The policy before

us provides in plain and unmistakable terms that

any change in interest, title or possession of the

subject-matter of insurance shall avoid the policy,

unless otherwise provided by agreement endorsed
thereon or added thereto." Jump v. North British,

etc. Ins. Co., 44 Wash. 596, 87 Pac. 928.

"The principle the bonding company invokes
is not based upon any rule of favoritism shown a
surety. It admits that the contract is to be con-

strued liberally. The rule of liberal construction,

however, of a surety's contract simply means that

the contract shall be construed as contracts gen-

erally are construed when entered into between
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parties standing on an equal footing and compe-
tent to contract; that is to say, according to its

evident intent and purpose, without favoritism to

either of the parties. It does not require the viola-

tion of any general principle otherwise applicable

to contracts." Puget Sound Bridge & Dredging
Co. v. John & Bressi, 148 Wash. L c. 53, 268 Pac.
160-175.

To this general rule of construction there should

also be added the supplemental and explanatory rule

that in the absence of fraud or mistake the parties to

a bond are estopped from denying the recitals con-

tained in the bond.

"If in making a contract, the parties agree

upon or assume the existence of a particular fact

as the basis of their negotiations, they are

estopped to deny the fact so long as the contract

stands, in the absence of fraud, accident, or mis-

take. There can of course be no estoppel as to

matters not included in the contract." 21 C. </.,

Sec. Ill
;
page 1111.

"Estoppels by contract are of two kinds. (1)

Estoppel to deny the truth of facts agreed upon
and settled by the terms of the contract, and (2)

estoppel arising from the acts done under or in

performance of the contract." Barton Savings &
Trust Co. vs. Bickford, 122 Atl. (Vt.) 582-585.

"For instance, wrhen a contract is made, and
the parties thereto, as a basis therefor, assume a

certain state of facts to be true, they are there-

after estopped from denying the existence of such

facts, so made the bases of the contract, and it is

said that in this class of estoppels 'it can seldom
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be an answer to the alleged estoppel, unlike the

case of estoppel by conduct, that the party sup-
posed to be estopped acted in ignorance of the

facts or under a mistake'." Bigelow on Estoppel,
(6th Ed. 495-6).

"We are of the opinion that the only con-

tractual obligation assumed by the sureties is that

set out in the recital of the bond, which recital is

binding, not only on the defendants, but on the

plaintiff.-' Nazareth Foundry & M. Co. vs. Mar-
shall M. & S. Co., 102 Atl. (Pa.) 268-270.

Applying these two rules it is submitted that the

bond here sued upon not only contains no ambiguity

such as to justify explanatory evidence, but that upon

the contrary it definitely fixes the status of the bank

as an obligee under the bond to be that of a vendee of

materials from the Wood Pipe Company. The second

paragraph clearly fixes the status of both obligees as

such, because it recites the existence of a specific order

and the exact terms of the order. If this recital be

accepted, as we claim it must be, then there is no

evidence to support the judgment. The proof of the

bank was that in fact it gave no order to the Wood

Pipe Company, and that its only connection with the

transaction was that of a general creditor of the Pipe

Company. Since the bond only protected it should it

order material from the Wood Pipe Company, of

course, without such an order it was not damaged by
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the failure of the Pipe Company to manufacture the

materials.

This is not an action for fraud or for mistake, be-

cause no fraud is claimed or reformation prayed for.

It is a straight legal action upon a written contract,

which contract is the bond. The bond indicates that

the Pipe Company had a contract with some one party

separately or with two parties jointly for the manu-

facture of certain wood products. To insure the faith-

ful performance of this contract the bond was given,

and there was but one contract, which was identified

by the bond. We here distinguish between the contract

and the bond by using the word u contract" to identify

the alleged order given by the bank or the Twin Har-

bors Lumber Company, and the word "bond" to

identify the document given for the protection of the

parties involved in the contract. The only evidence of

the existence of the contract is the recital in the bond

and an invoice which was not made a part of the bond.

There is no other evidence of any promise, written or

implied, on the part of the second party, which ever

it may have been. We, therefore, look to the bond to

ascertain the identity of the second party to the con-

tract therein referred to. Upon this there may be some

ambiguity, because the bond designates the second

party to the contract as the bank or the Twin Harbors
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Lumber Company or both of them jointly. There were

not two second parties since there was but one alleged

order for materials. The bank by its pleading and

proof disclaims the recitals in the bond that the bank

was the second party to the contract. By the same

token the bank established the indisputable fact that

it had no claim against the surety on the bond. The

bond, by its every word reasonably construed, shows

that its entire purpose was to protect the second party

to a contract to which the Wood Pipe Company was

the first party. When it was established by the plead-

ing and proof of the bank that the bank was not the

party referred to in the bond as having a contract

with the Pipe Company, any ambiguity in the bond

created by the use of the words " and/or" was imme-

diately removed, insofar as any right of the bank as a

party to the contract or as a party to the bond is con-

cerned, because the bond ran to the bank and/or Twin

Harbors Lumber Company, whichever had the con-

tract with the Wood Pipe Company.

The bond did not upon its face reveal which party

had the contract with the Pipe Company, and it was

not necessary or material that it do so. The surety

cannot be charged with misleading the bank as to

whether it had a contract with the Pipe Company,
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because that fact was peculiarly within the knowledge

of the bank.

To support this judgment the court must (1) re-

ject the recital in the bond which definitely fixes the

status of both obligees as vendees of goods to be manu-

factured by the Pipe Company, and (2) import into

the bond an obligation of the surety in nowise ex-

pressed therein, either expressly or by necessary im-

plication. This the pleadings and proof do not permit

the court to do. The action was one upon the bond as

written, and no fraud or mistake was alleged or

reformation asked for. The document is plain as to

the obligation of the surety. Since no legal reasons

exist to require or even justify either reformation or

construction, the action must fall under the bank's

own proof.

Any considerable discussion of the evidence, there-

fore, becomes unnecessary, since it cannot be claimed

that there is anything in the record which supports

any judgment if our construction of the bond be

adopted. The evidence does no more than to establish

the fact that the bank was a creditor of the Pipe Com-

pany ; that as collateral security for a loan, made pos-

sibly to cover an existing overdraft, it took an assign-

ment of the proceeds of this order, and that the loan
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has not been paid. Incidentally it might be observed

that the Surety Company was not permitted to show

by cross-examination of the President of the bank

that this advance was made to cover an overdraft (Tr.

p. 90), and also that the bank did not notify the Twin

Harbors Lumber Company that this account had been

assigned to it. (Tr. p. 92.) It would seem that this

latter fact was a rather unusual practice if the trans-

action was what it purported to be upon the books of

the bank. Be that as it may, however, we think all this

evidence is entirely immaterial. It simply went to an

independent collateral transaction which had no rela-

tionship to the obligation of this bond. For this reason

it is unnecessary to specifically discuss the various

particular assignments of error which relate to the

introduction of this testimony.

We anticipate that the bank will make much of the

decision of the State Supreme Court in the case of

National Bank of Tacoma vs. Aetna Casualty & Surety

Company, 161 Washington, 239, 296 Pac. 831, in which

case a department of the Washington Supreme Court,

with the Chief Justice dissenting, allowed a recovery

upon a similar bond between the same parties, which

was made at about the same time.

The Washington case, insofar as the ultimate re-

sult is concerned, is authority for the allowance of a
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recovery upon this bond, but it is not a precedent for

the legal conclusion reached by the court below, or for

the recovery of anything in excess of the actual ad-

vance made. The complaint in the Washington case,

as appears from Page 833 of the decision as reported

in the Pacific Eeporter, was drawn upon the same

theory as is the complaint herein, and there, as here,

judgment was prayed for the full invoice price. The

complaint was not drawn upon the theory that it was

an indemnity bond or that the advance was made for

the purpose of providing funds to the Pipe Company

to manufacture the goods described in the bond.

Neither was any such argument made by the bank in

its brief, a fact conceded by the state court in its

opinion when it said (Page 833) :

"The discussions by counsel for both parties

go far afield in citing and discussing many texts

and authorities not apposite to this case."

The state court held (1) that the bond was an in-

demnity and not a surety bond, and (2) that the ad-

vance made by the bank was for the specific purpose

of furnishing funds to the Pipe Company with which

to execute this order. Based upon these two proposi-

tions recovery was allowed in the amount of the spe-

cial advance, less a partial payment made by the Twin

Harbors Lumber Company.
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In the present case recovery was allowed for the

full amount of the invoice, a conclusion necessarily

inconsistent with that of the state court that the pur-

pose of the bond was to protect loans of money put up

to complete the contract. The Washington case, there-

fore, is not authority which supports this judgment,

although if followed it could be made the basis of a

judgment in favor of the bank in a different amount.

The reasoning of the Washington court is difficult

to follow. Much importance is apparently attached to

its conclusion that the bond is one of indemnity. Even

if that be admitted we cannot understand its materi-

ality. Whether we call it indemnity or something else

the recovery under it would be the same, i. e., as

stated in the bond. Neither can the terms of an in-

demnity bond be varied by parol evidence any more

than any other written document.

As an academic proposition, however, it is sub-

mitted that this conclusion of the Washington court is

erroneous. This conclusion is based upon the following

quotations from 14 R. €. L. 44

:

" There is an obvious and important difference
between a contract of guaranty or suretyship and
a contract of indemnity. " (Opinion p. 833.)
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The writer of the opinion should have quoted the

remainder of this paragraph in 14 R. C. L., which is

as follows

:

"The former type of contract is a collateral

undertaking and presupposes some contract or

transaction to which it is collateral, while the

latter is essentially an original contract."

Reading this bond according to its ordinary mean-

ing it cannot be doubted that it was an undertaking

collateral to the principal contract described therein,

and that the right to recover upon the bond depended

entirely upon the performance or nonperformance of

the principal contract of the Pipe Company. In the

face of this recital in the bond, how can it be said that

this was an original undertaking and not one collateral

to the performance of another contract ?

See also Abrahamson vs. Burnett, 157 Wash. 668-

671, 290 Pac. 228, where this quotation was set forth

in full.

In Steam on Suretyship (3rd Ed.), Sec. 32, Page

37, it is said

:

"The latter undertaking (indemnity contract)

is an engagement to make good or save another

from a loss upon some obligation which he has or

is about to incur to a third party and is not a

promise made to one to whom another is answer-
able. In other words, the promise is to the debtor

and not to the creditor. There is no apparent dif-
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ferenee in principle between a promise to a debtor
to pay his obligation and a promise to indemnify
him against it." (Italics ours.)

This bond was a promise made to one to whom

another was answerable, i. e,, it was a promise made

to the lumber company and/or the bank to whom the

Pipe Company was answerable. The promise was to

the vendee and not to the vendor, because the Pipe

Company was the vendor and to it no promise was

made. How then can it be said that this is a bond of

indemnity ?

Likewise in Vol. I, Brand on Suretyship (3rd Ed.),

Page 19, it is said

:

"Contracts of suretyship and guaranty are

both to be distinguished from contracts of indem-
nity. In a contract of indemnity, the indemnitor,

for a consideration, promises to indemnify and
save harmless the indemnitee against liability of

the indemnitee to a third person or against loss

resulting from such liability."

Where in the four corners of this bond is there

anything whereby the surety agreed to indemnify the

bank against liability to a third party or against loss

resulting from such liability. Nowhere does the bond

indicate that any liability to a third party was to be

assumed by the bank.
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See also 20 Cyc. 1402, and Hall vs. Equitable Sure-

ty Company. 191 S. W. 32.

The opinion of the Washington Court nowhere ex-

plains or disposes of the recital in the bond that an

order had been given to the Pipe Company by the

bank and/or the lumber company. Upon the contrary

the Washington Court erroneously stated the condi-

tions of the bond when it said (Opinion, Page 834) :

"The surety company gave a bond, a condition

of which is that, whereas, the principal has ac-

cepted a written order from the Twin Harbors
Lumber Company, now if the pipe company will

supply the material in accordance with the writ-

ten order to indemnify the bank against any
direct or indirect damages which may be suffered

by a lack of delivery of material within the time
specified, then the bond to be void."

This is an erroneous statement of the conditions of

the bond, because it disregards and omits the clause

" and/or the bank." The entire conclusion of the

Washington Court, therefore, is based upon a con-

struction of the bond which is opposed to its language,

and hence the decision is not sound.

A few other inaccuracies in the opinion may be

noted. For instance, upon Page 834 it is said

:

"Obviously, however, appellant's agents knew
full well that the bank did not manufacture lum-

ber and lumber products and that its principal
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did. Without any evidence, they knew that the sole

business of the bank was loaning money."

If this conclusion had any substantial weight in the

ultimate decision it certainly was erroneous. The bond

recites that in this instance either the bank or the

lumber company or both had purchased materials

from the pipe company, an occupation different from

the loaning of money. By its acceptance of the bond

the bank acknowledged the correctness of this state-

ment. Furthermore, as incidental to the loaning of

money, banks may, and often do, engage in other

transaction. For instance, the lumber company might

have been a debtor of the bank and the bank might

have held an assignment of the claim of the lumber

company as collateral for the loan. If such a situation

had existed the inclusion of the bank as a principal

obligee would have been quite consistent and reason-

able.

Again in its decision the Washington Court said

(Opinion, Page 835):

"Thus for nonfulfillment of the order to the

lumber company, the pipe company would be
liable for damages measured by the difference be-

tween the value of the goods at the date of the

breach of the bond and their value to the lumber
company had they been constructed and delivered

within the time agreed. This is uniformly settled

by our own cases and by the courts of other states

very generally."
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We submit that there is nothing in the bond or in

the record which justifies the placing of these two

obligees in two different classes. The language of the

bond is identical as to both. Both of them by the same

language are given the status of vendees of the Pipe

Company, and both of them are protected against any

damage sustained as the result of the non-delivery of

the materials to them as such vendees. If the measure

of damages as to the Pipe Company is as stated by

the Washington Court, then where in the bond or in

the record, is there any justification for the applica-

tion of an altogether different and more favorable rule

in behalf of the bank I To do so is to vary and contra-

dict the terms of the bond, a subject which the de-

cision of the Washington Court very carefully avoids.

It is submitted that the judgment should be re-

versed and the action ordered dismissed in its entirety.

II.

In Any Event No Recovery Should Have Been

Allotved in Excess of the Advance

Made oy the Bank

If the court agrees with what has already been

said, the judgment must be reversed and the remain-

der of this brief may be disregarded. In the event,

however, that the court should conclude that a recov-
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ery should be allowed, it is submitted that in no event

could such recovery exceed the amount of the advance.

The judgment of the court below allowed recovery in

the amount of the invoice ($3950.00), less seven per

cent, for commissions and discounts, or $3673.50, plus

interest from the date of the receivership of the Pipe

Company, or a total of $4244.36. (Tr. pp. 112-114.)

The actual advance made by the bank was $3375.00.

(Tr. p. 9.) The surety contends that recovery in the

principal sum could not exceed this advance, irre-

spective of interest. Therefore, the judgment was in

any event excessive in the sum of $298.50, this being

the difference between the amount allowed by the

lower court and the actual advance. We think little

argument is necessary on this point. The bank does

not contend that it purchased the proceeds of this

order from the Pipe Company. Upon the contrary, it

took the note of the Pipe Company for $3375.00 (Tr.

p. 9), which was secured by an assignment of the pro-

ceeds of the order. (Tr. p. 14.) The only damage then

which under any view it could be claimed that the

bank sustained was occasioned by the failure of the

Pipe Company to pay the note, which was $3375.00,

and not $3673.50.

This was the conclusion reached by the State Court

in the case of National Bank of Tacoma vs. Aetna
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Casualty & Surety Company, supra. In that case the

amount of the invoice, less deductions, was $2730.00,

for which amount the bank sued. The amount of the

advance was $2235.00. The sum of $974.79 was paid

upon the partial delivery of the order by the Pipe

Company, and recovery was allowed for the unpaid

balance of the advance, and not the unpaid balance of

the invoice price. (Opinion, p. 834.)

We do not overlook the fact that in 1921, some

eight years prior to this time, the Pipe Company exe-

cuted and delivered to the bank a so-called general

loan and collateral agreement (Tr. p. 10.) The in-

ability of the bank to collect and apply this excess of

$298.50 upon other general obligations of the Pipe

Company, if any intent so to do ever existed, could by

no stretch of the imagination be deemed a damage

"for lack of delivery of material within the time

called for." To so hold would be to inject into the

transaction, as an item of damage, a wholy indepen-

dent transaction. Moreover, the fact that here there

was a specific note for $3375.00, accompanied by an

assignment of this account, would seem to remove the

transaction from the scope of the general collateral

agreement, which would of necessity limit the bank's

loss to the advance actually made upon the security

of the assignment. If this was not the intent of the
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parties, then why was it necessary to take this note

and specifically assign this account as collateral?

III.

Interest Should Not Have Been Allowed Prior to

August 4, 1930

The lower court allowed interest upon the invoice

price, less deductions, from April 18, 1929, the date

upon which a receiver was appointed for the Pipe

Company. (Tr. pp. 59-115.) The complaint alleged

that demand was made previous to suit, but did not

set forth the date of such demand. (Tr. p. 39.) No

evidence was offered upon this point, although this

was called to the attention of counsel for the bank

after the motion for a directed verdict by the bank

had been granted. After the jury had been instructed

to return a verdict for the bank, but before the ver-

dict had been returned, counsel for the surety ex-

cepted to the instructed verdict — among other things

:

" Fourth, for the further reason that interest is not

recoverable except from the date that demand was

made upon the surety company, as held by the Su-

preme Court of this state." (Tr. p. 117.) Thereupon

the following occurred:

"The Court: The plaintiff did not show the

date of demand, as I recall. Plaintiff asked to

show when demand was made?
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Mr. Metzger : No, your Honor. I think we are
entitled to interest as calculated." (Tr. p. 117.)

The record failing to show the date of demand, it

is submitted that interest should not have been

charged for any period prior to August 4, 1930, the

date when the complaint was filed in the state court.

(Tr. p. 14.)

While there is some conflict of authority in other

jurisdictions concerning the question of when interest

begins to run, the Washington Court in National Bank

of Tacoma vs. Aetna Casualty & Surety Company,

supra, announced the rule which we contend for in the

following language (Opinion, p. 835) :

"As a necessary part of his damages, an in-

demnitee may also recover against his indemnitor

interest after due notice to the indemnitor of the

loss and damage."

In Illinois Surety Company vs. John Davis Co.,

244 U. S. 376; 61 Law Ed. 1206, it was said:

"The contract and bond were made in Illinois

and were to be performed there. Questions of lia-

bility for interest must, therefore, be determined

by the law of that state."

The rule announced by the Washington Court

must, therefore, be applied herein.

This rule is in accord with the following decisions

of the Federal Court:
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In re Perelstine, 44 Fed. (2nd Ed.) 1019;

Black Diamond SS. Corporation vs. Fidelity &
Deposit Co. of Maryland, 33 Fed. (2nd Ed.)
767.

IV.

The Judgment Should in No Event Have Been for

More Than One-Half of the Penalty of the

Bond with Interest

This bond is in the penal sum of $4,000.00. (Tr. p.

15.) It runs to two obligees, one of whom is not a party

to this action. Upon its face it may be either joint or

several. It cannot be both. As was said in 9 Corpus

Juris 38:

"A bond given to two or more obligees may
be given to them jointly or severally, but not

jointly and severally."

See also

:

Title Guaranty & Surety Co. vs. Foster, 203

Pac. 231 (Okla.).

The proof shows that this bond was not a joint

obligation because the bank by its pleading and proof

established the fact that it did not have any contract

with the Pipe Company either by itself or jointly with

the lumber company, and further established the fact

that the lumber company was in no way connected

with the transactions upon which a recovery was al-

lowed. The bond then was a several obligation running
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company was not a party to the action, and is not

bound by the judgment. Consequently, one-half of the

amount of the penalty of the bond should be reserved

to protect what, if any, rights the lumber company

may have arising out of any separate transaction

with the Pipe Company.

Substantially all of the authorities upon this are

referred to and discussed in Title Guaranty & Surety

Co. vs. Foster, 203 Pac. 231. That case involved a

guardian's bond given to cover the accounts of five

wards. In an action in behalf of one of the wards, to

which action the others were not made parties, it was

held that the recovery could not exceed one-fifth of the

penal sum of the bond.

This decision was subsequently reaffirmed by the

same court in Southern Surety Co. vs. Williams, 231

Pac. 293.

Likewise the same rule has been followed in Iowa

and Wyoming.

Hooks vs. Evans, 68 Iowa 54; 25 N. W. 925-926;

U. S. Fidelity & Guaranty Co. vs. Parker, 121

Pac. 531 ; 124 Pac. 269.

We anticipate that these cases may be attempted

to be distinguished by reason of the fact that in this
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case one M. H. Williams, office manager of the lumber

company, and one Tully Stallard, an auditor for the

same company, testified that the lumber company had

never given the order referred to in the bond. (Tr.

pp. 101 to 113.)

This testimony we submit does not change the

situation. The admissions of these employees of the

lumber company, which is a corporation, cannot bind

that corporation as a matter of law, since the corpora-

tion is not made a party to the action. As was said by

the Iowa court in Hook vs. Evans, supra (p. 926),

"The other three wards were not made parties, and

without them no judgment can be rendered by which

their rights can be impaired. '

'

Furthermore, those admissions go no further than

to negative the existence of any liability to the lumber

company as a vendee of materials to be manufactured.

The language of the bond is identical as to both the

lumber company and the bank. If the bank is entitled

to recover as a creditor of the Pipe Company, by the

same token the lumber company could likewise re-

cover upon a similar state of facts. Neither of these

witnesses testified to anything except the nonexistence
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of the order referred to in the bond. It is therefore

submitted that recovery could in no event exceed one-

half the penalty of the bond, which is $2000.00, plus

interest.

Respectfully submitted,

J. SPEED SMITH and HENRY ELLIOTT, JR.

HENDERSON, CARNAHAN AND THOMPSON,

Attorneys for Appellant.



No. 6789

IN THE

©niteb States; Circuit Court

of appeals
FOR THE NINTH CIRCUIT ^

The Aetna Casualty & Surety
Company, a corporation,

Appellant,

VS.

The National Bank of Tacoma,
a National Banking Associa-
tion,

Appellee.

Upon Appeal from the United States District

Court for the Western District of Wash-
ington, Southern Division

.. FILED
Brief of Appellee MAY 2 3 193:^

PAUL P. O'BRIEN,
CLERIC

Hayden, Metzger & Blair,

Elmer M. Hayden,
F. D. Metzger,

A. E. Blair,

Attorneys for Appellee.

Tacoma Bldg., Tacoma, Wash.

Ray Printing Co.—Tacoma





GENERAL INDEX

Page

ARGUMENT 35

I. Bank entitled to recover 35

II. Recovery allowed is correct 52

III. If a several but not the sole obligee, bank entitled

to recover all its particular damages 56

CONTENTIONS OF APPELLEE 8

POINTS AND AUTHORITIES 10

I. Bond is one of indemnity 10

II. Parol evidence was proper 13

III. Bonds prepared by compensated sureties are con-
strued strictly against them 20

IV. (a) Bank is sole obligee under bond 24

(b) If bond is several, each obligee to recover its

particular damage 25

V. Surety is estopped by recitals in bond 26

VI. Bank is not estopped 27

VII. Appellant is concluded by resting after denial of
its motion for directed verdict 30

VIII. Assignments of error 7 and 8 are insufficient 31

IX. Interest is properly allowed 32

X. General authority sustaining recovery 34

STATEMENT OF CASE 1



TABLE OF CASES

Page

Aetna Cas. & Surety Co. vs. State, 298 S. W. 501 16, 18

American Bonding Co. vs. Pueblo Inv. Co., 150 F. 17 (C.
C. A. 8th) 13,34

American Surety Co. vs. Pauly, 170 U. S. 133; 42 L. ed. 977_ 23,50

Anderson vs. Nichols, 107 Atl. 116 26

Atlantic, etc., Rwy. Co. vs. Thomas, 53 So. 510 26

Beckwith vs. Talbot, 95 U. S. 289; 24 L. ed. 496 26

Beuttell vs. Magone, 157 U. S. 154; 39 L. ed. 654 31

Bigelow on Estoppel, 6th Ed., pp. 398 and 399 29

Bordt vs. McCutchen, 157 F. 182 (C. C. A.) ; 52 L. ed. 920___ 17

Buckles vs. Reynolds, 58 Wash. 485; 108 Pac. 1072 60

Budlong vs. Budlong, 48 Wash. 645; 94 Pac. 478 60

Calkins vs. Copeley, 29 Minn. 471 28

Chung vs. Fong Co., 130 Wash. 154; 226 Pac. 726 60

Clark vs. U. S., 265 F. 104 (C. C. A. 8th) 32

Collins vs. Tarrant Co., 242 S. W. 1105 33

Corpus Juris, Bonds, Vol. 9, Sec. 24, p. 16 25,59

Corpus Juris, Bonds, Vol. 9, p. 33 17

Corpus Juris, Bonds, Vol. 9, p. 38 25

Corpus Juris, Bonds, Vol. 9, p. 94 58

Corpus Juris, Bonds, Vol. 9, Sec. 244, p. 132 33

Corpus Juris, Contracts, Vol. 13, Sec. 506, et seq., p. 539 41

Corpus Juris, Damages, Vol. 17, Sec. 136, p. 811 32,53

Corpus Juris, Damages, Vol. 17, Sec. 216, p. 922 33

Corpus Juris, Damages, Vol. 17, p. 1027 34

Corpus Juris, Estoppel, Vol. 21, p. 1090 28

Corpus Juris, Estoppel, Vol. 21, Sec. 84, p. 1096 27

Corpus Juris, Estoppel, Vol. 21, p. 1102 28

Corpus Juris, Estoppel, Vol. 21, p. 1112 27

Corpus Juris, Estoppel, Vol. 21, p. 1119 30

Corpus Juris, Evidence, Vol. 22, Sec. 1586, p. 1184 13

Corpus Juris, Evidence, Vol. 22, Sec. 1590, p. 1186 14

Corpus Juris, Indemnity, Vol. 31, p. 419 11

Corpus Juris, Indemnity, Vol. 31, p. 429 54

Cuthbert vs. Cumming, 10 Exch. 809 19

Dashley vs. Daniel, 202 F. 427 (C. C. A. 9th) 26,58,60

Davis vs. Patrick, 141 U. S. 479; 35 L. ed. 826 18

Duke vs. Nat. Surety Co., 130 Wash. 276; 227 Pac. 2 (aff.

131 Wash. 700) 21



Page

Eckhart vs. Heier, 158 N. W. 403 12,51

Emmeluth vs. Home Benefit Assn., 25 N. E. 235 26

Equitable Trust Co. vs. Nat. Surety Co., 63 Atl. 699 34

Farni vs. Tesson, 1 Black 209; 17 L. ed. 67 58

Fidelity Trust Co. vs. American Surety Co., 175 F. 200 (aff.

179 F. 699) 35

Fidelity & Deposit Co. vs. Duke, 293 F. 661 (C. C. A. 9th) ___ 12

Frye vs. Bath Gas & Elec. Co., 54 Atl. 395 10

German American Bank vs. Illinois Surety Co., 99 Wash. 9;
168 Pac. 772 23

Hannegan vs. Roth, 12 Wash. 695, 44 Pac. 256 60

Hansen vs. Hansen, 110 Wash. 276; 188 Pac. 460 60

Harrington vs. Gordon, 42 Wash. 692; 80 Pac. 187 26

Hartford Ace. & Ind. Co., vs. State, 159 N. E. 21 24,51

Illinois Surety Co. vs. John Davis Co., 244 U. S. 367; 61 L.
ed. 1206 54

Jackson vs. Allen, 120 Mass. 64 29

Janes vs. Scott, 59 Penn. 178; 98 Am. Dec. 328 35

Johnson vs. Cook, 24 Wash. 474; 64 Pac. 729 34

Kauffman vs. Raeder, 108 F. 171 17

Lawton vs. Carpenter, 195 F. 362 (C. C. A. 4th) 31

Lee Tung vs. U. S., 7 F .(2d) 111 (C. C. A. 9th) 32,41

Linsky vs. U. S., 6 F. (2d) 869 (C. C. A. 1st) 31

Liverpool, etc., Ins. Co. vs. Kearney, 180 U. S. 132; 45 L.
ed. 460 24,50

Mahon vs. Harney Co., Nat. Bank, 206 Pac. 224 33

Maryland Cas. Co. vs. Bank of England, 2 F. (2d) 793 (C.
C. A. 8th) 24,50

Maryland Cas. Co vs. Wellston, 148 Pac. 691 35

Mohawk Co. vs. Bankers Surety Co., 156 N. W. 154 35

National Bank of Tacoma vs. Aetna Cas. & Surety Co.,

161 Wash. 239; 296 Pac. 831 10,24,25,43,47,54,56,58

National Surety Co. vs. Campbell, 108 Wash. 596; 185 Pac.
602 22

Nazareth Foundry & Mach. Co. vs. Marshall Mach. & Supply
Co., 102 Atl. 268 20

New Amsterdam Cas. Co. vs. Central Nat. Fire Ins. Co., 4 F.
(2d) 203 24,50

O'Brien vs. Surety Co., 203 F. 436 34

Parks vs. Elmore, 59 Wash. 584; 110 Pac. 381 53

People Bank vs. Aetna Ind. Co., 98 Atl. 353 34

Piatt vs. Carroll, 119 S. E. 180 33

Province Securities Corp. vs. Maryland Cas. Co., 168 N. E.
252 34



Page

Reed vs. Holcomb, 31 Conn. 360 12,18,46,52

Robertson vs. Pickerel, 109 U. S. 608; 27 L. ed. 1049 27

Rock vs. Monarch Building Co., 100 N. E. 887 34

Rule XI, C. C. A. 9th 32

Ruling Case Law, Bonds—Vol. 4, Sec. 5, p. 48 25,59

Ruling Case Law, Bonds, Vol. 4, Sec. 31, p. 65 26

Ruling Case Law, Contracts, Vol. 6, Sec. 239, p. 840 41

Ruling Case Law, Contracts, Vol. 6, p. 854 23

Ruling Case Law, Indemnity, Vol. 14, p. 43 11,51

Ruling Case Law, Indemnity, Vol. 14, p. 46 22

Sachs vs. American Surety Co., 76 N. Y. S. at p. 337 15

St. Louis, Alton & Rock Is. R. R. Co. vs. Coultas, 33 111. 188 58

Sedgwick on Damages I, 9th Ed. Sec. 179 33

Sena vs. American Turquoise Co., 220 U. S. 497; 55 L. ed. 559 31

Smith vs. Delaney, 29 Atl. 496 12

Smith vs. Molleson, 42 N. E. 669 14

Southern Surety Co. vs. Enfield, 229 Pac. 446 33

State vs. Dudley, 106 So. 364 19,37

Stusser vs. Mutual Union Ins. Co., 127 Wash. 449; 221 Pac.
331 21

Sylvester Watts Smith Realty Co. vs. American Surety Co.,

238 S. W. 494 34

Swift & Co. vs. Columbia Ry. etc. Co., 17 F. (2d) 46 (C. C.

A. 4th) 31

Title Guaranty & Surety Co. vs. Foster, 203 Pac. 231 26,58

Union Trust Co. vs. Citizens Trust Co. ,39 Atl. 886 35

United States vs. Fidelity & Guaranty Co., 236 U. S. 512;
59 L. ed. 696 35

United States vs. George F. Pawling & Co., 297 F. 65 20

U. S. F. & G. Co. vs. Iowa Tel. Co., 156 N. W. at p. 730 16

U. S. F. & G. Co. vs. Koeler, 137 S. E. 85 33

U. S. F. & G. Co. vs. Parker, 121 Pac. 531 60

Warren vs. National Surety Co., 149 Wash. 378; 271 Pac. 69 13, 34

Weiland vs. Pioneer Irr. Co., 238 F. 519 (C. C. A. 8th) ___ 32

Williams vs. Vreeland, 250 U. S. 295; 63 L. ed. 980; 3
A. L. R. 17738 30

Williston on Contracts, 1920 Ed., Vol. I, Sec. 325, p. 612___ 18,26

Wolthausen vs. Trimpert, 105 Atl. 687 12,18,46,52

Wright vs. Bucknell, 2 Barn. & Ad. 278, 22 E. C. L. 122___ 29,38

Zalkin vs. Sunshine Sales Corp., 231 N. Y. S. 571 18

Zimler vs. San Louis Water Co., 57 Cal. 221 29



IN THE

Winitth States Circuit Court

of Appeal*
FOR THE NINTH CIRCUIT

The Aetna Casualty & Surety
Company, a corporation,

Appellant,

vs.

The National Bank of Tacoma,
a National Banking Associa-

tion,

Appellee.

Upon Appeal from the United States District

Court for the Western District of Wash-
ington, Southern Division

Brief of Appellee

STATEMENT OF THE CASE

For many years the appellee Bank had been

advancing moneys to the American Wood Pipe

Company, hereinafter referred to as the "Pipe

Company/' to finance its operations in the manu-

facture and sale of wood pipe and other similar

products. (Tr. p. 70.) Many of the loans so made
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were secured by assigning to the Bank invoices cov-

ering products manufactured and sold by the Pipe

Company, which invoices were accompanied by

bills of lading showing shipment of such products

according to the terms of the invoices. (Tr. p. 73.)

In the fall of 1928 Mr. Morrill, President of the

Pipe Company, came to Mr. Mattison, then Vice

President of the Bank, and stated that the Pipe

Company was in financial difficulties so that unless

they could secure advances prior to the time their

products were made up and delivered to the carri-

ers, they would be unable to finance the filling of

existing orders or to take on other orders or even

to continue in business. Mr. Morrill therefore re-

quested the Bank to make advances against pro-

ceeds of orders taken but as yet unfilled. This the

Bank wholly declined to do but suggested that it

might consider making advances against the pro-

ceeds of such orders if it could be supplied with a

bond of the Pipe Company and a satisfactory surety

company guaranteeing to it (1) that there was in

fact a valid and enforceable order as represented

by the Pipe Company, and (2) undertaking to in-

demnify the Bank against any loss which it might

sustain by reason of the failure to perform and ful-

fill such order. Mr. Morrill was positive that he

could obtain bonds of that character and to the

effect required and undertook to do so, and accord-

ingly arranged with the appellant Surety Company

for such bonds. (Tr. pp. 74-77, 78-80.)
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Pursuant to this arrangement the Pipe Com-

pany from time to time thereafter applied to the

Bank for advances against the proceeds of what

were represented to be accepted, written orders,

tendering to the Bank as the basis of each loan or

advance so applied for an assignment of the pro-

ceeds of an order for certain wood products to be

manufactured by the Pipe Company, together with

the undertaking of the Pipe Company and the ap-

pellant Surety Company in the form of a bond that

the Pipe Company had accepted a written order

corresponding to that covered by the assignment

tendered and that such order would be fulfilled and

completed according to its terms, and further that

the Bank would be indemnified against any loss by

reason of the Pipe Company's failure to carry out

and complete such order. The Bank from time to

time thereafter, as such assignments and bonds

were tendered to it, made advances, taking the

Pipe Company's note to evidence the amount of

each advance so made, but in each instance relying

upon the undertakings of the Pipe Company and

the appellant Surety Company in the bond contem-

poraneously furnished for the existence, enforce-

ability, and performance of the order recited in

the bond.

The occasion for such bonds, the particular cir-

cumstances under which that involved in this ac-

tion was executed and delivered, the purpose for

which the bonds were obtained by the Pipe Com-
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pany, the use made of them, as well as the reliance

put thereon by the Bank, were all known to the

Surety Company prior to and at the time it exe-

cuted said bond. (Tr. pp. 69-70. Offer of Proof,

Tr. pp. 95-99.)

So far we have stated the underlying facts and

circumstances in general terms. Coming to the

particulars of the case on appeal, we have this situ-

ation: On January 21, 1929, the Pipe Company

was indebted to the Bank on account of advances

made against assigned accounts in the aggregate

sum $157,609.61, and on direct loans totaling

$20,000.00. (Tr. p. 94.) The Bank held the so-

called general loan and collateral agreement of the

Pipe Company. (Ex. "A", Tr. p. 10. Tr. pp. 71

and 132.) By the terms of that agreement "all

moneys, chattels, negotiable instruments, securi-

ties, bills of lading, warehouse receipts, paper cred-

its, demands, choses in action, rights and property

of every kind, tangible or intangible, at any time

in possession or control of said Bank * * * be-

longing to, for account or subject to the order" of

the Pipe Company were assigned to and held by the

Bank as security "for any and all indebtedness,

obligation or liability of the undersigned (the Pipe

Company) to said Bank, nor or hereafter existing,

matured or not matured, absolute or contingent

* * *." On said date in accordance with the

general practice theretofore established as herein-

before outlined, the Pipe Company made applica-
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tion for a further advance of $3375.00 based on

(a) an assignment to the Bank of the proceeds of

an allegedly existing and accepted but wholly un-

filled order from Twin Harbors Lumber Company

of Aberdeen, Washington (Ex. "B", Tr. pp. 14 and

133), and (b) a bond of indemnity from the Pipe

Company as principal and appellant as surety in

the penal sum of $4000.00. The bond, after reciting

that the Pipe Company had accepted a written

order "from the Twin Harbors Lumber Company

of Aberdeen, Washington, and/or The National

Bank of Tacoma, Tacoma, Washington, dated Jan-

uary 19, 1929, for furnishing the following quan-

tity of material:" (here followed specification of

the quantity, size, and price of the material) "ship-

ment to be made within sixty days, which order is

by reference made a part hereof as fully to all in-

tents and purposes as if set forth at length herein,"

(italics ours), was conditioned as follows:

"Now, therefore, if the said principal shall

supply the material in accordance with the

written order and if they will indemnify Twin

Harbors Lumber Company of Aberdeen, Wash-

ington, and/or The National Bank of Tacoma,

Washington, against any direct or indirect

damages that may be suffered or claimed for

lack of delivery of material within the time

called for; * * * then and in that event this

obligation shall be void but otherwise it shall
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remain in full force and effect." (Ex. "C", Tr.

pp. 15-17, 117-118.)

The advance was made and to evidence the same

the Pipe Company executed and delivered to the

Bank in addition to documents (a) and (b) above

its so-called assignment note for $3375.00. (Ex.

"D", Tr. pp. 9-10, pp. 133 and 86.) The amount

of the advance was deposited to the credit of the

Pipe Company in its open or checking account with

the Bank. (Ex. 23 and 21, Tr. pp. 136 and 140.)

The expectation of the Bank was that if the assert-

ed order with Twin Harbors Lumber Company had

been filled, it would have received the entire pro-

ceeds of the assigned account (Tr. p. 88), which

would have netted $3677.45 had there been such an

order and had it been filled according to its terms.

(Tr. p. 112.) Such proceeds would have repaid

the particular advance and left a substantial mar-

gin for application under the general loan and col-

lateral agreement upon the other indebtedness of

the Pipe Company.

The order was not filled by the Pipe Company

prior to April 19, 1929, when it went into receiver's

hands nor by the receiver thereafter. (Tr. p. 88.)

The Bank received nothing from the Pipe Company,

its receiver, or the Twin Harbors Lumber Com-

pany on account of this transaction. The receiver

of the Pipe Company found no such order in the

records of that company (Tr. p. 113) and in fact
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no such order was ever placed by the Lumber Com-

pany with the Pipe Company. (Tr. pp. 105 and

112.)

The Twin Harbors Lumber Company, which

was a solvent, going concern throughout 1929 and

up to the date of the trial (Tr. pp. 108 and 113),

was never furnished with the bond here sued on,

did not know of its existence, and neither made nor

had any claim against such bond (Tr. pp. 106 and

107).

At the time of the trial the unpaid direct loans

of the Pipe Company to the Bank amounted to

$17,090.45 and the unpaid assigned accounts to

$82,434.42. (Tr. p. 94, Ex. 25, Tr. p. 165, Ex. 24,

p. 160.)

It should also be noted that the Bank had noth-

ing to do with procuring the bond from the Surety

Company, did not apply to the Surety Company for

the Bond, nor furnish the Surety Company with

any information upon which it was written. On

the contrary, the bond was written by the agent of

the Surety Company at the request of the Pipe

Company. The usual practice was for Mr. Morrill,

President of the Pipe Company, or someone in his

office, either in person or by phone to notify the

Surety Company that he had a contract and de-

sired a bond, whereupon the bond and the applica-

tion therefor was made up by the Surety Company

and handed to Mr. Morrill when called for by him.
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Mr. Caesar, agent and attorney in fact for the

Surety Company, testified:

"The data on which the recital in the bond

was made was information supplied by Mr.

Morrill or by his office, either oral or over the

telephone, and the effect of it was that he had

some kind of a contract to furnish material to

somebody. * * * We wrote that bond based

on the information that he furnished in that

way. Certainly I knew The National Bank of

Tacoma was not in the business of dealing in

lumber. * * * After they (the bonds) were

executed, Mr. Morrill took them. I do not know

what he did with them positively. I did not see

him but I think he took them to The National

Bank of Tacoma, I am not sure. Before I exe-

cuted any of these bonds I presumed they would

be taken to (by) Mr. Morrill to The National

Bank of Tacoma. I did not know it as a posi-

tive certainty. / executed them with the idea

and the understanding that is where they would

come:' (Tr. pp. 63 and 64.)

Upon this state of facts appellee contends:

I. That the bond sued on is an original, inde-

pendent undertaking of the principal and the surety

to it and therefore constitutes a contract or bond

of indemnity.

II. That parol evidence was not only proper
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but essential to establish the intent of the parties

with respect to the bond and hence the nature or

character of the bond itself.

III. That bonds of a compensated surety pre-

pared by its agents are to be construed strictly

against the surety and liberally in favor of the

obligee and that parol evidence is admissible to

ascertain the intention of the parties as to the pur-

pose and scope of the bond.

IV. That in the particular circumstances the

Bank was in fact the sole obligee under the bond,

but if not, then, since the bond was intended and is

to be construed as one of indemnity, its obligation

is not joint but several and the Bank is entitled to

recover its particular damages.

V. That the Surety Company is estopped by

the recitals in the bond to claim either that there

was no order for the material as recited or that

that order was placed by any other than the Twin

Harbors Lumber Company, but that there is no

estoppel operating against the Bank.

VI. That accordingly the Bank is entitled to

recover on the bond what it would have received

had the alleged order been filled according to its

terms but not exceeding the penal sum of the bond

with interest thereon.
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POINTS AND AUTHORITIES

I.

The bond is an original contract or undertaking

of indemnity.

It was so held by the Supreme Court of Wash-

ington in The National Bank of Tacoma vs. Aetna

Casualty and Surety Company, 161 Wash. 239, 296

Pac. 831.

It is a bond of indemnity by its terms and by

definition.

"The use of the word 'indemnity' shows the

object and nature of the contract. It was to

reimburse or make whole the assured against

loss on account of such liability.'
'

Frye vs. Bath Gas & Electric Co., 54 Atl.

395 at 396.

"As relating to the contract of indemnity it

(the word 'indemnity') may be more specific-

ally defined as the obligation or duty resting on

one person to make good any loss or damage

another has incurred or may incur by acting

at his request or for his benefit."

"The promise in an indemnity contract is

an original and not a collateral undertaking

and in this respect differs from a guaranty. If

the contract of indemnity refers to and is found-
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ed upon another contract, either existing or

anticipated, it covenants to protect the prom-

isee from some accrued or anticipated liability

arising upon such other contract. It is not a

contract to answer for the contractual debt, de-

fault or miscarriage of another than the prom-

isee, but a contract to indemnify the promisee

from loss owing to his contractual liability. It

is given to a person against his sustaining loss

or damage."

31 C. J., Indemnity, p. 419.

"A definition of 'indemnity' as an obligation

or duty resting on one person to make good any

loss or damage another has incurred while act-

ing at his request or for his benefit, though

somewhat narrower than the broad definition

given above is often quoted. By a contract of

indemnity one may agree to save another from

a legal consequence of the conduct of one of the

parties or of some other person."

14 R. C. L., Indemnity, p. 43.

"There are many contracts of indemnity

that have no reference to the indemnitee's cove-

nants contained in some other contract, but are

entered into to indemnify the promisee against

losses from something other than his contrac-

tual liabilities, thus there can be a contract in-

demnifying the promisee against loss growing
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out of an act or failure to act, such as a contract

to indemnify one for loss that may grow out of

a third party's failure to perform a contract."

Eckhart vs. Heier, 158 N. W., 403 at 404.

See also:

Reed vs. Holcomb, 31 Conn., 360;

Smith vs. Delaney, 29 Atl., 496;

Wolthausen vs. Trimpert, 105 Atl. 687,

Conn.

It is established as an indemnity bond by

the circumstances of its execution.

'The character of the bond is determined by

its terms and the circumstances of its execu-

tion. Miles vs. Baley, 170 Calif. 151, 149 Pac.

48; United, etc., Co. vs. Poetker, 180 Ind. 255,

102 N. E. 372, L. R. A. 1917-fi 984."

Fid. & Dep. Co. vs. Duke, 293 Fed. 661 at

663 (C. C A. 9th Circuit).

"The correct rule is to give more weight to

the general purpose of the bond, as indicated by

all of its provisions, and the interests of the

parties in the subject matter, than the precise

form of words used in a particular clause; or,

as said in Evans vs. United States Fid. & Guar.

Co., 195 Mo. 438, 192 S. W. 112, in speaking of

the bond of a compensated surety: The bond is
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to be construed in the same way as any other

contract, that is, with regard to the intention

of the parties and the purpose of the bond, as

disclosed by the instrument, read in the light

of the surrounding circumstances/
"

Warren vs. National Surety Co., 149 Wash.

378 at 382 and 383.

See also:

American Bonding Co. vs. Pueblo Inv. Co.,

150 Fed. 17 at p. 27 et seq. (C. C. A. 8th

Circuit).

II.

The character of the bond being determined by

the circumstances of its execution, parol evidence

is not only proper but essential, not only to show

such circumstances, the intentions of the parties to

it, and the purpose for which given, but also to

resolve the ambiguities inherent in its language.

"In order correctly to ascertain the inten-

tions of the parties to a deed, contract or other

instrument of writing and properly to interpret

the same, it is competent to inquire into the

purpose for which the writing was executed

and to this end parol evidence is admissible."

22 C. J., Evidence, Sec. 1586, p. 1184.

"Parol evidence is admissible to show the
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situation of the parties and the circumstances

under which a written instrument was executed

for the purpose of ascertaining the intentions

of the parties and properly construing the writ-

ing."

22 C. J., Evidence, Sec. 1590, p. 1186.

"Like all other contracts the undertakings of

a surety must be construed fairly and reason-

ably according to the intention of the parties.

If the surety has used ambiguous language and

the party secured has advanced his money on

the faith of the interpretation most favorable

to his rights, that will ordinarily prevail if the

instrument is open reasonably to such interpre-

tation."

Smith vs. Molleson, 42 N. E. 669, at p. 670.

"A contract of suretyship is to be construed

in accordance with the same rule that applies

to the interpretation of any other written in-

strument. The limitation of liability is not

upon the interpretation, but in the application

of the contract after the interpretation, * * *.

Smith vs. Molleson, 148 N. Y. 241, 42 N. E. 669.

If there be ambiguity in the contract it is con-

strued in favor of the person who has accepted

it and expects to take benefit under it. Gambol

vs. Cuneo, 21 App. Div. 413, 47 N. Y. 548.

Affirmed in 162 N. Y. 634, 57 N. E. 1110. In
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arriving at the correct construction of such a

contract it is always permissible to take into

consideration the circumstances and surround-

ings of the parties at the time when the con-

tract was made and such construction will be

given to it as will carry out the evident intent

of the parties to the instrument."

Sachs vs. American Surety Co., 76 N. Y. S.

at p. 337.

"The one purpose of all construction and in-

terpretation is to ascertain the intent actuating

the parties to the agreement if that end can be

accomplished consistently with the rules of evi-

dence. It may often appear (and does quite

readily appear in the instant case) that to

ascertain the real scope and effect of the bond

necessitates reference to the facts and circum-

stances of the entire transaction to which it was

a part. As said by this court in Jacobs vs.

Jacobs, 42 Iowa 605 : 'The whole contract must

be considered in determining the meaning of

any of its parts. The first point is to ascertain

what the parties meant, and then to put such

construction upon their contract as will bring

it as near to their actual meaning as the words

they saw fit to employ, when properly construed,

* * * will permit. In arriving at this mean-

ing the subject matter of the contract, the situ-

ation of the parties and of the property, and
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the purpose of the parties in making the con-

tract must be considered/ * * * The objects

which the parties had in view in inducing the

contract are also to be considered in its con-

struction. * * * As the actions of men are

usually the index of their intentions it is obvi-

ous that their acts may be proved, in connection

with their contracts, in order to arrive at their

true intention in regard to the obligations they

assume and accept from others/ '

U. S. F. & G. Co. vs. Iowa Tel. Co., 156 N.

W. at p. 730. Quoted with approval in

the above form in Aetna Casualty &
Surety Co. vs. State, 298 S. W. at p. 504.

"It will be conducive to brevity and perspi-

cuity to obtain a clear idea of the relations of

the parties to the agreement to be considered,

their respective covenants therein and the mov-

ing considerations which induced them to make

their stipulations before entering upon the dis-

cussion of this issue. This conception must be

secured by the light of the fundamental rule

that the situation of the parties when the con-

tract was made, its subject matter and the pur-

pose of its execution are material to determine

the intention of the parties and the meaning of

the terms they used, and when these are ascer-

tained they must prevail over the dry words of

the stipulations/'
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Kauffman vs. Raecler, 108 Fed. 171 at 175,

per Sanborn J.

"The ascertainment of the true intention is

the great rule for the construction of contracts

and the favor with which the law regards a

surety does not make his undertakings an excep-

tion."

Bordt vs. McCutchon, 157 Fed, at 184, per

Hook J.

"In case of ambiguity or doubtful construc-

tion the bond should be construed in the light

of the circumstances surrounding the execution

thereof, the object to be accomplished, the situ-

ation of the parties, and the relations existing

between them."

9 C. J., Bonds, p. 33.

"As has been seen obligees as a matter of

law cannot be entitled jointly and severally. It

is necessary therefore to determine where there

are several obligees whether their rights are

joint or whether they are several * * * but

it is now well established that * * * 'If

there be words capable of two constructions we

must look to the interest of the parties which

they intend to protect and construe the words

according to their interest.' This rule is not

very easy to apply, though its validity may be

regarded as established."
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Williston on Contracts, 1920 Ed., Vol. I,

Section 325, p. 612.

See also:

Davis vs. Patrick, 141 U. S. 479, 35 L. Ed.

826;

Aetna Casualty & Surety Co. vs. State, 298

S. W. 501;

Reed vs. Holcomb
f
31 Conn. 360;

Wolthausen vs. Trim/pert, 105 Atl. 687;

Zalkin vs. Sunshine Sales Corporation, 231

N. Y. S. 571.

The terms of the bond that the principal and

surety "are held and firmly bound unto Twin Har-

bors Lumber Company of Aberdeen, Washington,

and/or The National Bank of Tacoma, Tacoma,

Washington/' as well as the recital that "the said

principal has accepted a written order from the

Twin Harbors Lumber Company of Aberdeen,

Washington, and/or The National Bank of Taco-

ma, Tacoma, Washington," are ambiguous and un-

certain in their import. This is admitted by appel-

lant. (Appellant's brief, pp. 14 and 21.) The re-

cital does not assert that the order was given by

the Bank or that it was given by the Lumber Com-

pany or by both. It only says that the order was

given by one or by the other or by both. Parol

evidence is therefore essential to show what the
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fact was and neither such fact nor the evidence

established thereby conflict in the slightest degree

with the recitation. Until the fact is determined,

which can only be by parol evidence, the purpose

and intent underlying the giving and acceptance

of the bond and hence the true construction to be

placed thereon cannot be ascertained.

"The expression and/or is quite frequently

used in contracts * *. When used in a

contract, the intention is that the one word or

the other may be taken accordingly as the one

or the other will best effect the purpose of the

parties as gathered from the contract taken as

a whole. In other words such an expression in

a contract amounts in effect to a direction to

those charged with construing the contract to

give it such interpretation as will best accord

with the equity of the situation, and for that

purpose to use either 'and' or 'or' and be held

down to neither."

State vs. Dudley, 106 So. 364 at 365.

See also

:

Cuthbert vs. Cumming, 10 Exch. 809 at 814.

The reference to the order in the concluding

clause of the recital in the bond put the surety on

inquiry and charged it with notice of what that in-

quiry would have disclosed, and therefore entitled

the Bank to show by parol what the inquiry would



20

have disclosed, namely, that the order referred to

purported to be solely between the Pipe Company
and the Lumber Company.

Nazareth Foundry & Machine Co. vs. Mar-

shall Machinery & Supply Co., 102 Atl.

268 at 270.

III.

Bonds of compensated sureties are construed

strictly against the surety and liberally in favor of

the obligee or beneficiary.

"A contract in which a corporation or per-

son for profit had undertaken to insure the

obligee against a failure of performance on

the part of the principal obligor should be lib-

erally construed, and not according to the rule

of strictissimi juris. Guaranty Co. vs. Pressed

Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48

L. Ed. 242; Illinois Surety Co. vs. John Davis

Co., et al, 244 U. S. 376, 37 Sup. Ct. 614, L. ed.

1206; Brogan vs. National Surety Co., 246 U.

S. 257, 38 Sup. Ct. 250, 62 L. ed. 703, L. R. A.

1918-D, 776."

U. S. vs. George F. Pawling & Co., 297 Fed.

65 at 68.

"In dealing with the bonds of a compensated

surety, they are to be most strictly construed

against the surety, and where the terms of such
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a bond are susceptible of more than one con-

struction the court will adopt that construction

most consistent with the purpose to be accom-

plished, which would be the construction most

favorable to the beneficiary. Steam's Surety-

ship (3d Ed.), p. 404; Southern Surety Co. vs.

Kinney, 74 Ind. App. 205, 127 N. E. 575;

Northern Pacific R. Co. vs. Fidelity & Dep. Co.,

74 Wash. 543, 134 Pac. 498; Costello vs.

Bridges, 81 Wash. 192, 142 Pac. 687, L. R. A.

1915-A 853."

Duke vs. Nat Surety Co., 130 Wash. 276 at

279, affirmed in 131 Wash. 700.

"Elementary rules of construction of indem-

nity contracts of this nature prepared by the

indemnitor in stereotyped form, as this contract

manifestly was prepared by the insurance com-

pany, call for a construction most strictly

against the indemnitor."

Stusser vs. Mutual Union Ins. Co., 127

Wash. 449 at 455.

"In the interpretation of indemnity con-

tracts, the cardinal rule is that which applies

to contracts generally, i. e., to ascertain the in-

tention of the parties and to give effect to that

intention if it can be done consistently with le-

gal principles. Contracts of indemnity, there-

fore, must receive a reasonable construction so
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as to carry out, rather than defeat, the purpose

for which they were executed. To this end they

should neither, on the one hand, be so narrowly

or technically interpreted as to frustrate their

obvious design ; nor, on the other hand, so loose-

ly or inartifically as to relieve the obligor from

a liability within the scope or spirit of their

terms. Where the general import of a contract

is one of indemnity, it is the rule that all of

the words used therein should be construed to

be in harmony with, and subservient to, the

general purpose of the bond. When applied,

however, this rule should be in aid of the inten-

tion of the parties and should not be employed

to defeat their purpose. Hence if a bond con-

tains both a covenant to indemnify against loss

and a covenant guaranteeing the performance

of a specific thing, the latter covenant will not

be subordinated to the former, but both will be

given their full effect, and accordingly a failure

to do the thing specified will constitute a breach

of the bond, on the happening of which a cause

of action will arise.
,,

14 R. C. L., Indemnity, 46.

See also

:

National Surety Co. vs. Campbell, 108 Wash.

596, 185 Pac. 602;
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German-Am. Bank vs. Illinois Surety Co.,

99 Wash. 9;168Pac. 772;

6 R. C. L., Contracts, p. 854.

The rule applies with all vigor where a bond is

prepared by the surety company, and in such case

all ambiguities are to be resolved against the surety

company.

"If, looking at all its provisions, the bond

is fairly and reasonably susceptible of two con-

structions, one favorable to the bank and the

other favorable to the surety company, the

former, if consistent with the objects for which

the bond was given, must be adopted and this

for the reason that the instrument which the

court is invited to interpret was drawn by the

attorneys, officers or agents of the surety com-

pany.^

American Surety Co. vs. Pauly, 170 U. S.

133, at 144, 42 L. Ed. 977, at 981.

"Where a policy of insurance is so framed

as to leave room for two constructions the

words used should be interpreted most strongly

against the insurer. This exception rests upon

the ground that the company's attorneys, offi-

cers or agents prepared the policy and it is its

language that must be interpreted."
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Liverpool, etc., Ins. Co. vs. Kearney, 180 U.

S. 132, at 136, 45 JjteEd. 460, at 462.

"It is undisputed that appellant is a paid

surety and therefore it is not a favorite of the

law as is a non-compensated or accommodation

surety, that its contract is to be construed rath-

er as an indemnity insurance than a suretyship,

and that where there is an ambiguity the con-

struction will be adopted most favorable to the

person intended to be protected/

'

Hartford Accident & Indemnity Co. vs.

State, 159 N. E., 21, at 25.

See also:

Maryland Casualty Co. vs. Bank of England,

2 Fed. (2d) 793 (C. C. A. 8);

New Amsterdam Cas. Co. vs. Central Nat.

Ins. Co., 4 Fed. (2d) 203, at 207.

The bond here is to be construed according to

these rules.

National Bank of Tacoma vs. Aetna Cas. &
Sur. Co., 161 Wash. 239, at 249.

IV.

(a) The appellee Bank is in fact the sole obligee

under the bond, but if not, (6), the obligation of

the bond is several and the appellee is entitled to

recover its particular damage.
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(a) This rests on parol evidence of the situation

of the parties and the circumstances under which

the bond was written, the propriety and compe-

tency of such evidence being governed by authori-

ties heretofore cited.

There was no delivery of the bond to Twin Har-

bors Lumber Company, either actual or construc-

tive, and none was intended. Delivery of a bond

is essential to its validity.

9 C. J. Bonds, Section 24, page 16;

4 R. C. L. Bonds, Section 5, page 48.

(b) That the bond's obligation is several was

held in The National Bank of Tacoma vs. Aetna

Casualty & Surety Co., 161 Wash. 239, 296 Pac.

831.

"A bond given to two or more obligees may

be given to them jointly or severally but not

jointly and severally. The general rule is that

if the interest of the obligees is joint, the bond

will be deemed to have been given to them

jointly; if their interests are several, then sev-

erally.
,,

9 C. J., Bonds, pp. 38 and 39.

"Where the legal interests and cause of ac-

tion of the obligees is several and not joint, the

covenant is taken to be several and each of the

obligees may bring an action for his particular

damages."
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4 R. C. L., Bonds, Sec. 31, p. 65.

See also:

Title Guaranty & Surety Co. vs. Foster, 203

Pac. 231 at 238 et seq;

Williston on Contracts, 1920 Ed. Vol. I, Sec.

325, p. 612;

Atlantic, etc., Rwy. Co. vs. Thomas, 53 So.

510;

Harrington vs. Gordon, 42 Wash. 692;

Beckwith vs. Talbot, 95 U. S. 289, 24 L. ed.

496;

Anderson vs. Nichols, 107 Atl. 116;

Emmeluth vs. Home Benefit Assn., 25 N.

E. 235;

Dashley vs. Daniel, 202 Fed. 427, (C. C. A.

9th).

Appellant Surety Company is estopped by the

recitals in its bond to deny that there was an ac-

cepted, written order of the purport set out, given

either by the Lumber Company or by the Bank or

by both.

"The material recitals in a bond estop both

principal and sureties * * * as effectively
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as material recitals in a deed estop the parties

thereto/'

21 C. J., Estoppel, Sec. 84, p. 1096, and nu-

merous cases there cited.

VI.

There is no estoppel against appellee.

The bond in question is a sealed instrument to

which the Bank is not a party and to which its seal

is not affixed. As to it the bond is in effect a deed

poll. There is no estoppel against the grantee in

a deed poll.

Robertson vs. Pickerel, 109 U. S. 608 at 614

and 616, 27 L. ed. 1049 at 1051 and

1052.

The recitals are wanting in the necessary cer-

tainty to work an estoppel against the Bank.

"A recital that does not amount to a precise

affirmation of a fact will not estop the party to

deny the fact."

21 C. J., p. 1112.

"In order to create an estoppel the instru-

ment by which the estoppel is claimed must be

precise and certain and the intention clear and

unambiguous. * * * An estoppel cannot be

extended beyond the exact terms of the admis-
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sion so as to preclude a party from establishing

facts not inconsistent therewith."

21 C. J., Estoppel, p. 1102.

"To found an estoppel the recital must be

certain. With this idea in mind recitals have

been classified as being either general or par-

ticular. General recitals are such as do not

definitely affirm or deny the existence of some

fact or either expressly or impliedly show a

clear intention of the parties that either one or

the other or both of them shall be concluded

from disputing the fact recited. These do not

work an estoppel as to the fact in question."

21 C. J., Estoppel, p. 1090.

"An estoppel says Coke, because it conclud-

ed a man to allege the truth must be certain

to every intent and not to be taken by argument

or inference. Coke on Litt., 352 B. It should

be certain to every intent and therefore if the

things be not directly or precisely alleged or be

a mere matter of supposal, it shall not be an

estoppel. Wright vs. Bucknell, 2 Barn. & Ad.

278. To work an estoppel a recital should clear-

ly affirm or deny some present or past fact or

admit some liability definitely stated."

Calkins vs. Copeley, 29 Minn. 471 at 473.

"But before an admission (contained in a
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recital) can have that effect (i. e., to create an

estoppel) it must be so broad and certain as to

admit of no other construction. Courts are not

permitted to indulge in suppositions or to draw

inferences from the language employed in such

cases."

Zimler vs. San Louis Water Co., 57 Cal. 221

at 223.

See also

:

Bigeloiv on Estoppel, 6th Ed., pp. 398 and

399;

Jackson vs. Allen, 120 Mass. 64 at 79;

Wright vs. Bucknell, 2 Barn. & Ad. 278, 22

E. C. L. 122.

There is no basis for an "estoppel in pais"

against the Bank.

The plaintiff Bank made no admission or state-

ment to the Surety Company to procure the issu-

ance of this bond, the Surety Company in issuing

and writing the bond did not act on anything that

the Bank or any of its officers said or did, relied

upon no representations or actions of the Bank,

and has been in no manner injured by anything

which the Bank has done.

"To constitute an 'estoppel in pais' there

must concur an admission, statement, or act
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inconsistent with the claim afterward asserted,

action by the other party thereon and injury

to such other party."

21 C. J. Estoppel, 1119.

VII.

Appellant having rested upon its motion for a

directed verdict, it is concluded by the court's

direction of a ^verdict in favor of appellee, there

being substantial evidence to sustain that verdict

"The established rule is, 'Where both request

a peremptory instruction and do nothing more,

they thereby assume the facts to be undisputed

and in effect submit to the trial judge the deter-

mination of the inferences proper to be drawn

therefrom/ and upon review a finding of fact

by the trial court under such circumstances

must stand if the record discloses substantial

evidence to support it."

Williams vs. Vreeland, 250 U. S. 295, 63 L.

ed. 980, 3 A. L. R. 1038 at 1040.

"The effect of this (that both sides moved

for a directed verdict) was to waive a jury

trial and submit all questions of fact as well as

of law to the judge. He has found in favor of

the plaintiff and we are powerless to review his

findings unless satisfied after viewing the evi-
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dence in the light most favorable to plaintiff

and resolving all controverted questions in his

favor that there was no evidence upon which

the finding can be sustained; in other words,

unless we think that upon the evidence a verdict

should be directed for the defendant as a mat-

ter of law."

Swift & Co. vs. Columbia Ry. Gas & Electric

Co., 17 Fed. (2d) 46 at 49 (C. C. A. 4th

Circuit).

See also:

Beuttell vs. Magone, 157 U. S. 154, 39 L.

ed. 654;

Sena vs. American Turquoise Co., 220 U. S.

497, 501, 55 L. ed. 559;

Lawton vs. Carpenter, 195 Fed. 362 (C. C.

A. 4th Circuit)

;

Linsky vs. United States, 6 Fed. (2d) 869

at 870 (C. C. A. 1st Curcuit).

VIII.

Appellant's assignments of error VII and VIII

are insufficient to review the action of the trial

court in admission and rejection of evidence.

"When the error alleged is to the admission

or to the rejection of evidence, the assignment
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of error shall quote the full substance of the

evidence admitted or rejected. * * * and

errors not assigned according to this rule will

be disregarded."

Rule XI C. C.A.9;

Lee Tung vs. U. S., 7 Fed. (2d) 111 (C. C.

A. 9);

Clark vs. U. S., 265 Fed. 104, (C. C. A. 8)

;

Weiland vs. Pioneer Irr. Co., 238 Fed. 519,

at 523, (C. C. A. 8).

IX.

Interest is uniformly allowed as damages for

the withholding of payment of money after due

date.

"Where money is withheld after payment

is due interest is, as a general rule, allowable

as damages in actions based upon either express

or implied contracts."

17 C. J., Damages, Section 136, page 811.

"Where an injury consists of a deprivation

of money the compensation established by the

business practice of many generations is the

current rate of interest, and such is the mea-

sure of damages adopted by the law. The prof-

its which might have been made by the use of
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the money are too conjectural to be considered."

1 Sedgwick on Damages, 9th Ed., Section

179;

Mahon vs. Harney County Nat. Bank, 206

Pac. 224, at 228.

"In the United States, by the great weight

of authority, interest may be allowed on the

principal sum although the recovery may be

more than the amount of the penalty. * * *

Under the rule noted as the majority rule,

where the damages equal or exceed the penalty,

interest is to be computed on the penalty, and

the judgment cannot exceed the penalty and in-

terest thereon from the time of breach or the

commencement of the action.
,,

9 C. J., Bonds, Section 244, pages 132 and

133;

Cf. 17 C. J., Damages, Section 216, p. 922;

Piatt vs. Carroll, 119 S. E. 180 at 183;

Southern Surety Co. vs. Enfield, 229 Pac.

446, at 449, 450;

U. S. F. & G. Co. vs. Koeler, 137 S. E. 85 at

93;

Collins vs. Tarrant County, 242 S. W. 1105,

at 1106.
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In Washington, interest is allowed as damages

for non-payment of unliquidated demands which

are capable of ascertainment by computation.

Park vs. Elmore, 59 Wash. 584.

X.

For general authority sustaining the recovery

allowed see:

17 C.J. 1027;

Johnson vs. Cook, 24 Wash. 224;

Warren vs. National Surety Co., 149 Wash.

378;

Province Securities Corp. vs. Maryland Cas-

ualty Co., 168 N. E. 252;

Peoples Bank vs. Aetna bid. Co., 98 Atl.

353;

Equitable Trust Co. vs. Nat. Surety Co., 63

Atl. 699;

American Bonding Co. vs. Pueblo Inv. Co.,

150 Fed. 17;

O'Brien vs. Surety Co., 203 Fed. 436;

Sylvester Watts Smith Realty Co. vs. Amer-

ican Surety Co., 238 S. W. 494;

Rock vs. Monarch Building Co., 100 N. E.,

887;
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Mohawk Co. vs. Bankers Surety Co., 156 N.

W. 154;

Janes vs. Scott, 59 Penn. 178, 98 Am. Dec.

328;

Union Trust Co. vs. Citizens Trust Co., 39

Atl. 886;

Fidelity Trust Co. vs. American Surety Co.,

175 Fed. 200, affirmed with adoption of

opinion of the Circuit Court in 179 Fed.

699;

U. S. vs. Fidelity & Guaranty Co., 236 U.

S. 512, 59 L. Ed. 696;

Maryland Casualty Co. vs. Wellston, 148

Pac. 691.

ARGUMENT

I.

Bank Is Entitled to Recover on Bond

This appeal being from a judgment entered

upon a directed verdict after the trial court had

denied appellant's motion for a directed verdict in

its favor, appellant has the burden of sustaining

the proposition that under the evidence the verdict

should have been directed in its favor as a matter

of law.
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It postulates its argument upon two proposi-

tions :

"First, that the bond runs to two obligees,

and second, that either both of them jointly or

one of them had given to the Wood Pipe Com-

pany an order for the purchase of materials."

Appellant's brief, p. 14.

These propositions are said to be conclusively

established by the terms of the bond, although spe-

cific reference is made to the recitals only. The

obligatory language is to the effect that the prin-

cipal and surety "are held and firmly bound unto

Twin Harbors Lumber Company of Aberdeen,

Washington, and/or The National Bank of Taco-

ma, Tacoma, Washington, in the penal sum of Four

Thousand and no/100 ($4,000.00) Dollars, * * *."

This language in its essential, italicized part is

identical with the language of the recital. Appel-

lant's second proposition therefore belies its first.

If the recital that the Pipe Company, the principal

in the bond, has accepted a written order from the

Lumber Company "and/or" the Bank, means only

that either the Lumber Company and the Bank had

given the order or that one of them alone had done

so but without designating which one, then assur-

edly the language wherein and whereby the prin-

cipal and surety bind themselves unto the Lumber

Company "and/or" the Bank means no more than

that they are bound either unto both of the named
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obligees or only unto one or the other of them.

The bond itself therefore presents two questions

of fact for determination, namely, By whom was

the order placed? To whom did the bond run?

The expression "and/or" in a contract,

"Amounts in effect to a direction to those

charged with construing the contract to give it

such interpretation as will best accord with the

equity of the situation and for that purpose to

use either 'and' or 'or' and be held down to

neither." State vs. Dudley, 106 Southern 364

at 365.

The trial court's determination of these ques-

tions of fact in favor of appellee necessitated the

direction of a verdict in its favor and appellant is

concluded thereby. (See Proposition VII and au-

thorities there cited, pp. 30-31, supra.)

To avoid this result appellant has resort to a

secondary proposition that there is no question of

fact involved because the appellee as a party to the

bond is estopped by its recitals. (Appellant's brief

p. 18.)

The recitals confessedly mean no more than

that the order was placed by both the Lumber Com-

pany and the Bank or by the Lumber Company

alone or by the Bank alone. There is nothing in

the bond itself from which it can be determined
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which of the alternatives was intended. The re-

citals are therefore lacking in the certainty essen-

tial to create or work an estoppel. They do not

amount to the precise affirmation of the fact as to

who ordered the materials from the Pipe Company
and therefore do not preclude the Bank from estab-

lishing the fact that it did not place the order.

That fact is not inconsistent with the recital. In

Wright vs. Bucknell, 2 Barn. & Ad., 278, 22 E. C.

L. 122, supra, p. 29, an estoppel was claimed

based upon a recital that the grantor was "legally

or equitably seized of the premises/' The court

held that there was no estoppel since a recital in

the alternative was not conclusive of either alter-

native alone and therefore the truth might be

shown as to which alternative was correct. The

recital here is in the alternative and the Bank

therefore is not estopped from showing that it was

not the party who had ordered the materials from

the Pipe Company.

The authorities cited by appellant (brief pp. 18

and 19) in support of this claim of estoppel are all

predicated either upon an agreement or assumption

by the parties as to the existence of a particular

fact. Here it is undisputed that the Surety Com-

pany and the Bank at no time agreed or assumed

that there was any contract of sale of manufac-

tured lumber between the Pipe Company and the

Bank, but on the contrary, the Surety Company

knew that whatever contract of that kind there
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purported to be was between the Pipe Company
and the Lumber Company solely, and knew that

the Bank, based on the recitals in the bond, did

assume and rely upon such being the fact. More-

over, the incorporation of the purported order into

the bond by direct reference thereto bound the

Surety Company to the facts of the order shown

on the invoice or statement accompanying and

forming part of the Pipe Company's assignment

to the Bank. Reasonable inquiry on the Surety's

part would have disclosed such facts. The corre-

spondence between the details of the order recited

in the bond with the details thereof shown in the

invoice or statement assigned to the Bank entitled

the Bank to rely on the bond as guarantee that the

Pipe Company had accepted such an order from

the Lumber Company and as indemnity against the

loss which would follow if the collateral tendered

by the assignment of the proceeds of that order

never became enforceable.

Finally, appellant in effect asks this court to

eliminate from consideration the evidence showing

the situation of the parties, the circumstances un-

der which and the purposes for which the bond was

executed, and with that testimony disregarded,

urges upon this court a conclusion contrary to that

of the trial court.

In so doing appellant would wholly divorce the

bond from the circumstances under which it was
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given and from the purposes which it was designed

to serve, and then so interpret or construe it as to

render it a worthless scrap of paper.

To this end it now asserts that "its (the bond's)

entire purpose was to protect the second party to a

contract to which the Wood Pipe Company was the

first party." (Appellant's brief, p. 21.) There-

fore it argues the bond was wholly meaningless and

ineffective because, using its own phraseology, "the

bank, not being a party to the 'contract' with the

Pipe Company, was not in fact an obligee under

the bond." The corollary to that proposition, al-

though not stated by appellant, is that although

the Lumber Company was the second party to the

contract and therefore, under appellant's theory,

the sole obligee of the bond, nevertheless the bond

never became effective or enforceable by the Lum-

ber Company because never delivered, nor intended

to be delivered, to it.

It is a fairly desperate last stand when appel-

lant is compelled to argue that the proper construc-

tion of its so-called bond is one which renders it

utterly worthless. However, such argument, even

for what it may be worth, is not open to appellant.

Its assignments of error numbers VII and VIII

(Tr. pp. 169 and 170, cf. specifications of error

numbers 7 and 8, appellant's brief, pp. 10 and 11),

which are the only assignments based on the admis-

sion or rejection of evidence, are insufficient to pre-
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sent a claim of error for review by this court. Such

assignments do not, "Quote the full substance of the

evidence admitted or rejected/' as required by Rule

11 of this court. No argument is attempted in

support of them. (Cf. appellant's brief p. 23.)

"Counsel did not deem the question of suffi-

cient importance to discuss it in his brief and

we do not consider it of sufficient moment to

depart from the general rule that such assign-

ments will not be considered. Clark vs. United

States (C. C. A.), 265 F. 104, 107." Lee Tung

vs. United States, 7 F. (2d) 111, 112 (C. C.

A. 9th).

It is a primary and paramount rule for the

construction and interpretation of contracts that it

is presumed that the parties to an instrument in-

tended that it shall be effectual and not nugatory.

6 R. C. L. Contract, Sec. 239, p. 840. Accordingly,

where a contract is susceptible of two meanings,

one of which will uphold the contract and enable it

to have and be given effect and the other of which

will destroy it or render it ineffective, the former

will be adopted so as to uphold the contract. 13 C.

J. Contracts, Sec. 506, et seq, pp. 539, et seq. Ap-

pellant, by admitting that the language of the

bond's recitals provide for one of three alternative

situations (appellant's brief, p. 14), thereby con-

clusively answers, if it does not wholly preclude,

its later argument that the only possible construe-
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tion of the bond affords the Bank no right of re-

covery thereon.

The great rule for the construction of contracts

is the ascertainment of the true intention of the

parties. That intention is to be ascertained by a

consideration of the subject matter of the contract,

the situation of the parties when it was made, and

the purpose of its execution. When, from such con-

siderations, the intent actuating the parties has

been ascertained, it is the duty of the court to put

such construction upon the contract as will bring it

as near as possible to the actual intent of the

parties, for that intent must prevail over the dry

words of the contract. (See Propositions I and II,

pp. 10-19, supra.)

Applying these general rules, not less than six

judges, two trial courts and the Supreme Court of

the State of Washington, have unhesitatingly con-

cluded that this bond, or a bond of identical lan-

guage given under similar circumstances, was an

original undertaking on the part of the Pipe Com-

pany and the Surety Company, appellant here, to

indemnify the Bank against any loss which it

might sustain because of the failure of the Pipe

Company to complete and fulfill the order for mate-

rials so that the Bank would have a valid and en-

forceable claim for the invoice price thereof against

the Lumber Company ordering the materials. So,

in sustaining the Bank's recovery in a companion
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case, the Supreme Court of Washington, in Na-

tional Bank of Tacoma vs. Aetna Casualty Com-
pany, 161 Wash. 239, said at page 245:

"It was proper and competent for the trial

court to receive evidence to ascertain the inten-

tion of the parties when this indemnity bond

was given and delivered. To that extent, it was

relevant and competent to show that the agent

of the surety company had knowledge that the

pipe company was under the necessity of secur-

ing advances on contracts received and accepted

from a bank before the contract had been per-

formed. It was also competent to show that

the bank advanced the money on this particular

order only upon the assurance that the order

would be indemnified by some acceptable surety

company.''

Summarizing that evidence, which summary

can equally well be made here for the evidence is

to all practical purposes the same, the Washington

court further said:

'The American Wood Pipe Company was in

a bad condition financially. It had reached a

point where it was not able to carry on its busi-

ness without financial aid. It received this or-

der from the Twin Harbors Lumber Company

of Aberdeen, which it could not fill because it

did not have the money to manufacture the

goods.
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"It went to the Bank to get the money with

which to carry on this manufacture. It told

the Bank it had this order. The Bank said that

it could not accept that order as collateral se-

curity for any loan and required some other and

further assurance, something more definite. The

upshot was that the bond in question was put up

and when the bond was put up the Bank fur-

nished the money. * * * In order to get the

money to fill the order of the Twin Harbors

Lumber Company, the Pipe Company procured

and delivered the bond of the Surety Company.

The Surety Company gave a bond, a condition

of which is that, 'Whereas the principal has ac-

cepted a written order from the Twin Harbors

Lumber Company, now, if the Pipe Company

will supply the material in accordance with the

written order, to indemnify the Bank against

any direct or indirect damages which may be

suffered by a lack of delivery of material within

the time specified, then the bond to be void.'

"The Bank had nothing to do with the fur-

nishing of the material to the Lumber Com-

pany. The only thing it was to do was to fur-

nish the money to manufacture and ship the

material to the Lumber Company. There was

no other purpose for mentioning the Bank in the

bond. The only reason it was mentioned at all

was because it put up the money to aid the
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Pipe Company to manufacture the articles for

the Lumber Company.

'The Pipe Company contracted that it would

manufacture and ship the goods according to

order. If this contract had been complied with

and the goods had been manufactured and

shipped to the Lumber Company, the Bank, un-

der the testimony, would have suffered no dam-

age because it would have received the proceeds

and recovered its money advanced to the Pipe

Company; * * ******
"Obviously, however, appellant's agents

knew full well that the Bank did not manufac-

ture lumber and lumber products and that its

principal did. Without any evidence they knew

that the sole business of the Bank was loaning

money. Disregarding some of the evidence in-

troduced as of doubtful relevancy and compe-

tency other than that appellant's agents knew

of the intended loan of the money by respondent

upon the signed order in this bond, and sticking

closely to the terms of the bond for the purpose

for which it was knowingly and advisedly giv-

en by appellant, we are convinced that the bond

in its terms as an indemnity bond was given

for no other purpose than to indemnify respon-

dent against the loss suffered by the non-fulfill-

ment of the order of the Twin Harbors Lumber
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(Company as adjudged by the trial court."

Opin. 161 Wash., pp. 246-248.

As was well said by the Supreme Court of Con-

necticut in Reed vs. Holcomb, 31 Conn. 360:

"It is often difficult, from the mere words

in which a promise is made, to determine wheth-

er any credit was given to a third person, and

the undertaking, therefore, collateral to the en-

gagement or liability of such person, or whether

it was a wholly independent and original under-

taking. In such cases courts must rely upon

the circumstances of each particular case, and

its general features, in order to ascertain the

intention of the parties, and how they viewed

it, where it is doubtful whether it was a con-

tract of suretyship or guaranty, or an original

undertaking."

Applying that rule to the facts disclosed by the

evidence here, as did the Supreme Court of Con-

necticut in the case cited, and as the Connecticut

court did more recently in Wolthausen vs. Trim-

pert, 105 Atl. 687, to which case the attention of

this court is especially requested, we believe it is

established beyond question that the bond here sued

on is a direct and original undertaking of indem-

nity on the part of the Pipe Company and the

Surety, appellant here. It is not an undertaking

collateral to a contract between the Pipe Company
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and the Bank for the supplying of manufactured

lumber, for no such contract existed. It is not col-

lateral to the Pipe Company's assignment note; it

does not by its terms purport to be ; it was not so in-

tended. Had it been it would in effect have been

a guarantee of payment of the indebtedness evi-

denced by such note, whereas in fact the Bank as-

sumed all risks of collection of the proceeds of the

order, e. g., the risk of insolvency of the Lumber

Company, and looked to the bond to insure that

through the shipment of the material according

to the order there would be perfected in the Bank a

legally enforceable, -though actually uncollectible,

claim against the orderer of the materials.

The decision of the Washington Supreme Court

in 161 Wash. 239, 296 Pac. 831, is criticized at

length (App. brief, pp. 23-30). The occasion there-

for is clear; the justice and validity of the criticism

are denied.

In the case in the state court, as here, the Bank

by its complaint sought recovery of the damages

sustained by it through the failure of the Pipe Com-

pany to carry out its recited contract with the Lum-

ber Company, said damages being stated to be the

amount of the invoice price of the goods covered

by the order with interest from the due date there-

of. In both cases the Bank contended that in reli-

ance upon the bond of the Surety Company it had

taken an assignment of the entire proceeds of the
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order recited in the bond as security for a new
advance of money and for any other indebtedness

which might be owing by the Pipe Company. But

on the trial in the state court the Bank did not

attempt to prove that it held the assignment of the

proceeds of the order as collateral for anything

other than the advance evidenced by the so-called

assignment note. It did not prove the general loan

and collateral agreement in evidence here as Ex-

hibit 13 (Tr. pp. 10-13 and 132), nor offer any

evidence of any indebtedness of the Pipe Company

to it other than that created by the advance made

after the bond there sued on was furnished. Con-

sequently the only damages with which the state

courts were concerned were the unpaid balance evi-

denced by the assignment note similar in form to

that in evidence here as Exhibit 18 (Tr. pp. 9 and

133) plus the accrued interest thereon. Both the

arguments made and the opinion of the State Su-

preme Court are necessarily limited by and to be

considered in connection with the proof as made.

The state court held that such a bond is an ori-

ginal undertaking and a contract of indemnity.

Appellant's criticism of this holding is in line with

its general argument and contention. That criti-

cism might have some justification if the bond must

be interpreted as though it ran to the Bank as ven-

dee of materials from the Pipe Company, a posi-

tion which it never occupied. In other words, if

the facts must be distorted to fit the bond, inter-
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preted wholly in the Surety Company's favor, then

there may be some basis for the criticism. On the

other hand, if the bond must be interpreted in the

light of the facts and be given effect according to

those facts and the disclosed intention of the

parties so far as can be done without being incon-

sistent with the language of the bond itself, then

the State Supreme Court was correct in its hold-

ing and entirely justified in stating that the condi-

tion of the bond related to an accepted order from

the Lumber Company alone, for such was indu-

bitably the fact.

That there are some inaccuracies of statement

in the opinion of the state court is not disputed.

Thus the statement from that opinion quoted on

page 28 of appellant's brief clearly should have

been, "Obviously, however, appellant's agents knew

full well that the Bank did not deal in manufac-

tured lumber and lumber products and that its

principal did." But the minor inaccuracies such as

this which are to be found in the opinion do not

afford a basis of distinction or militate against its

soundness. In the last analysis the crux of appel-

lant's criticism is simply that the state court did

not adopt and follow appellant's argument and

did not give to the bond prepared by the Surety

Company's agents a strict interpretation which

would relieve the Surety Company from all liabil-

ity.
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Summarizing, it is submitted that:

The bond is not one of "plain meaning." Ac-

cordingly, the authorities cited on pages 15 to 18

of appellant's brief are inapposite. The rule ap-

plicable here was recognized, although the facts

were held not to warrant its application, by the Cir-

cuit Court of Appeals for the 8th Circuit, in New
Amsterdam Cas. Co. vs. Central Nat. Fire Ins. Co.,

4 Fed. (2d) 203 at 207 as follows:

"When a provision of a bond by a surety or

insurance company is ambiguous and subject

to two different constructions, * * * it will

be construed against the Surety Company."

"Where a policy of insurance is so framed as to

leave room for two constructions, the words

used should be interpreted most strongly

against the insurer."

Liverpool, etc., Ins. Co. vs. Kearney, 180 U.

S. 132, 135, 45 L. ed. 460, 462.

The bond having been wholly prepared by the

surety's agents, it will be construed most strongly

against it and any ambiguities will be resolved

against the Surety Company.

American Surety Co. vs. Pauly, 170 U. S.

133, 144, 42 L. ed. 977;

Maryland Cas. Co. vs. Bank of England, 2

Fed. (2d) 793, (CCA. 8th);
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Hartford Accident Ins. Co. vs. State, 159 N.

E. 21, 25.

The only construction which will fit the facts

and give effect to the intention of the parties is

that given by the trial court.

It is not essential to a contract of indemnity

that thereby the indemnitor undertakes to save

the indemnitee harmless from loss resulting from

his contractual liabilities.

"By a contract of indemnity one may agree

to save another from a legal consequence of the

conduct of one of the parties or of some other

person."

14 R. C. L.
y
Indemnity, p. 43.

"There are many contracts of indemnity

that have no reference to the indemnitee's cove-

nants contained in some other contract but are

entered into to indemnify the promisee against

losses from something other than his contrac-

tual liabilities. Thus there can be a contract

indemnifying the promisee against loss grow-

ing out of an act or failure to act such as a con-

tract to indemnify one for loss that may grow

out of a third party's failure to perform a con-

tract."

Eckhart vs. Heier, 158 N. W. 403, 404.
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See also:

Reed vs. Holcomb, 31 Conn. 360;

Wolthausen vs. Trimpert, 105 Atl. 687.

The bond here was to indemnify the Bank
against the loss or damage which it might sustain

if the Pipe Company failed to perform its contract

with the Lumber Company, and as a result the

proceeds of that contract never became a claim en-

forceable by the Bank against the Lumber Com-

pany. The judgment appealed from gives effect

to the indemnity intended to be provided.

II.

Recovery Allowed Bank Was Altogether Proper

The contract, as recited in the bond, called for

shipment within sixty days from January 19, 1929.

The terms of sale provided for a five per cent com-

mission and a two per cent discount for cash in ten

days after shipment. Therefore, the net amount

realizable had the order been filled and shipment

made within the time called for was $3677.45, due

on or before March 30, 1929. The Pipe Company

went into receiver's hands April 19, 1929, after

which date all possibility of performance was at

an end. This was approximately twenty days after

the dud date, but no interest was claimed by the

Bank or allowed by the court for that twenty days.
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Appellant's statement (brief, p. 31) to the con-

trary notwithstanding, the Bank does contend, not

that it purchased outright the proceeds of the or-

der, but that it took for value an assignment of

the whole of such proceeds (Ex. "B", Tr. p. 14) as

collateral, first, for the advances then made, and

secondarily, under the general loan and collateral

agreement for any other indebtedness owing it by

the Pipe Company. Further, it is the Bank's con-

tention that inasmuch as the Pipe Company's prov-

en indebtedness to it far exceeds the amount of such

invoice, the measure of its damages is the net

amount which would have been realizable had the

Pipe Company carried out and fulfilled the order

and thereby rendered the proceeds of that order

collectible, together with interest at the legal rate

from the due date of such proceeds. Its damages

are, therefore, measured by and include the net

proceeds of the invoice, with interest from ten days

after the date when shipment should have been

made. Damages universally include interest from

the due date where money is withheld after pay-

ment is due on liquidated demands, and in Wash-

ington on unliquidated demands as well if the

amount thereof can be ascertained by mere com-

putation. 17 C. J., Damages, p. 811; Parks vs.

Elmore, 59 Wash. 584, 592 and 593. The liability

to such interest as damages clearly must have been

within the intention and contemplation of the

parties and is therefore recoverable as such. 31
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C. J., Indemnity, 429, 430; National Bank of Ta-

coma vs. Aetna Cas. Co., 161 Wash. 239, 250.

By the terms of its bond the Surety Company
was bound to indemnify the Bank against all its

damages, provided the aggregate thereof did not

exceed the penal sum of the bond, namely, $4000.00,

with interest thereon from the date of demand on

the surety. Treating August 4, 1930, when suit

was instituted, as the date of demand, the surety's

maximum liability under the bond to the date of

trial was therefore $4000.00 plus $306.00 interest.

The Bank's actual damages as allowed were only

$4244.36, which was well within the limit of the

surety's liability.

"As the aggregate liability * * * ex-

ceeds the penalty, it (the surety) was properly

held for an additional amount equal to interest

from the commencement of suit."

Illinois Surety Co. vs. John Davis Co., 244

U. S. 367 at 381; 61 L. ed. 1206 at 1212.

The decision of the Washington court reported

in 161 Wash. 239, 296 Pac. 831, is not to the con-

trary. There the Bank sued for the amount which

should have been realizable on the assigned proceeds,

with interest, as measuring its damages, but as

already pointed out, it elected, for reasons not here

material, to go no further with its proof than to

show the balance remaining unpaid on the assign-
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ment note evidencing the new advance. Calculat-

ing interest on that indebtedness according to the

terms of said note at seven per cent instead of at

six per cent, the legal rate, the total amount proven

to be due the Bank, after allowing credit for the

partial payment of $974.79, was only $1397.48. As

that amount was considerably less than the balance

payable on the order, recovery was allowed without

any argument over the interest or the rate at

which calculable.

If for any reason it should be held that the

damages recoverable under the bond must be limit-

ed to the amount due on the advance made by the

Bank, with interest according to the terms of the

note evidencing the same, then the total amount

due on November 13, 1931, when the verdict was

returned, was $3989.23, being the amount of the

advance, $3375.00, with interest at seven per cent

from January 21, 1929. Such recovery would be

in exact accord with that allowed by the state court,

although for reasons already discussed it is sub-

mitted that this point was not involved before the

state court and its decision is therefore not con-

trolling.
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III.

The Bank Is Entitled to Recover the Full Amount
of Its Actual Damages

Appellant's argument that appellee's recovery

should be limited to one-half the penalty of the

bond with interest is predicated upon the proposi-

tion that the bond "was a several obligation run-

ning to the Lumber Company and the Bank,"

coupled with the admission that the legal interest

and cause of action of the Lumber Company (if

any) was separate and distinct from that of the

Bank.

The same contention before the Supreme Court

of Washington was adversely ruled on as follows:

"Appellant also insists that the surety could

not be held liable for a double penalty as it would

be if the bond be construed as the trial court

interpreted, * * *. Again we consider that

appellant having furnished the bond itself, its

language is to be most strongly construed

against it and that it was understood and in-

tended that the liability to each of the obligees

was joint or several and not joint and several;

and that there would be a different measure of

liability to either of the obligees.

"Thus for non-fulfillment of the order to the

Lumber Company the Pipe Company would be

liable for damages measured by the difference
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between the value of the goods at the date of

the breach of the bond and their value to the

Lumber Company had they been constructed

and delivered within the time agreed.

"The Lumber Company was not damaged

by the same matter which would damage re-

spondent. Respondent was damaged by the

non-payment of its debt * * *. Where the

legal interest and cause of action of the obligees

is several and not joint, the covenant is taken

to be several and each of the obligees may bring

a cause of action for its particular damages,

4 R. C. L. p. 65. * * *

"* * * There can be no question but that

the bond before us was intended to apply to

losses or damages or liabilities of different

character as to each of the indemnitees. It is

also manifest that it was so intended by the

principal and surety."

161 Wash. 239 at pp. 249, 250.

Appellant's whole argument on this point is

based on its opening statement on page 14 that the

bond runs to two obligees. Accepting that state-

ment temporarily for the purposes of argument

only, it is beyond question that the rights of the

Lumber Company and the Bank, as obligees, being-

several, either might sue separately on the bond.

(See Proposition IV (b), pp. 25-26, supra.) The
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extent of recovery allowed a several obligee suing

separately is determined by:

(a) The express definitions and limitations of

the bond. Farni vs. Tesson, 1 Black, 209, 17 L. ed.

67. There are no such limitations here.

(b) The fact that although the interests of the

obligees are separate, yet the interests of all are

equal. In such event only a proportional recovery

may be had by any one obligee. Such is the case

of the interest of one or several minor wards in the

bond of their common guardian and is the rule

given effect in Title Guaranty & Surety Co. vs.

Foster, 203 Pac. 231, and other cases cited by ap-

ellant (brief p. 36). There is no equality of in-

terest here. (Cf. 161 Wash. p. 249).

(c) The fact that the interests of the obligees

are separate and several but unequal and not

expressly defined. In such event each may recover

his particular damages.

St. Louis, Alton & Rock Island R. R. Co. vs.

Cultis, 33 111. 188;

Dashley vs. Daniel, 202 Fed. 427 (€. C. A.

9th);

9 C. J. Bonds, p. 94.

The present case falls in the third group or

category. The evidence establishes beyond doubt

that the rights of the Twin Harbors Lumber Com-
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pany, if in fact it were an obligee under the bond,

were not equal to and wholly different in character

from those of the Bank. Its damages, if any, were

to be measured by an entirely different rule than

those of the Bank, as pointed out by the Supreme

Court of Washington in the citations already

made. But more important is the fact that because

the Lumber Company had no such contract as is

recited in the bond, it could not sustain damages

because the shipment of that material was not

made to it.

Moreover, appellant here has neither estab-

lished a basis in the facts of the case nor any

standing before this court to raise the point sought

to be made. Under the language of the bond it

might run either to both the Lumber Company and

the Bank or to the Lumber Company alone or to

the Bank alone. Who was the actual obligee there-

under was a question of fact for determination

from the evidence. That evidence disclosed that

there was no delivery of the bond, actual or con-

structive, to the Lumber Company and that it was

not intended to be delivered to the Lumber Com-

pany. The Lumber Company was, therefore, not,

in fact an obligee under the bond. Delivery of a

bond is essential to put it in effect or to create

rights in one purporting to be named as obligee

therein. 9 C. J., Bonds, Sec. 24, p. 16; 4 R. C. L.,

Bonds, Sec. 5, p. 48.



60

No objection was made by the Surety Company

by motion, demurrer or answer to the non-joinder

of the Lumber Company. Its non-joinder involves

the question of defective parties which, under the

practice in the State of Washington if not raised

by demurrer or answer, is waived and cannot be

urged on appeal.

Hannegan vs. Roth, 12 Wash. 695;

Budlong vs. Budlong, 48 Wash. 645;

Buckles vs. Reynolds, 58 Wash. 485;

Hansen vs. Hansen, 110 Wash. 276;

Chung vs. Fong Co., 130 Wash. 154.

See also:

U. S. F. & G. Co. vs. Parker, 121 Pac. 531.

Upon the trial, without objection and without

the point now attempted to be made being in any

way raised or reserved by the Surety Company, it

was conclusively established that the Lumber Com-

pany had sustained no damages. Accordingly, the

case now before this court is precisely as though

the Bank had alleged in its complaint that the

Twin Harbors Lumber Company was without in-

terest in the bond and that allegation had been

either admitted by the Surety Company or proven.

As said by Judge Gilbert in rendering the opinion

of this court in Dashley vs. Daniel, 202 Fed. 427,



61

* No exception was taken on that

ground (i. e., that the want of interest of the

Twin Harbors Lumber Company was not al-

leged) in the court below and no instruction

thereon was requested, and no assignment of

error presents that ground for reversing the

judgment. We may assume, therefore, that

although the plaintiffs in error made a general

denial of the allegation that Ruhl had sustained

no damages and had acquired no cause of

action under the bond, it nevertheless assented

to the truth of that allegation and had no

meritorious ground for asserting that it was

prejudiced by the omission to bring Ruhl into

court."

WHEREFORE, it is respectfully submitted

that the judgment of the trial court should be in

all respects affirmed.

Respectfully submitted,

E. M. Hayden,

F. D. Metzger,

A. E. Blair,

Attorneys for Appellee.
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IN THE DISTRICT COURT OF THE UNITED

STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA, NORTHERN

DIVISION.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

ALEXANDER STUMPF,

J. L. COATES, OLIE OLSON,

THEODORE BRIX, ZONE KIR-

KORIAN, D. ARKALIAN,

JAMES PROCTOR and

EUGENE L. KENNEY,

Defendants.

No. 1526-C-Cr.

CITATION

TO THE UNITED STATES OF AMERICA AND TO

HON. S. W. McNABB, UNITED STATES AT-

TORNEY, LOS ANGELES, CALIFORNIA,

GREETING:

You are hereby cited and admonished to be and appear

in the United States Circuit for the Ninth Circuit, at

San Francisco, California, within thirty days from the

date hereof, pursuant to an Order of this Court dated
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today, allowing J. L. Coates, one of the defendants above

named, to appeal from the verdict and judgment hereto-

fore made and entered against him in the above entitled

action, to show cause, if any there be, why the said ver-

dict and judgment should not be corrected and why

speedy justice should not be clone to the parties in that

behalf:

WITNESS the hand and seal of the Hon. Geo. Cos-

grave, Judge of the United States District Court, above

entitled, this 24th day of October, 1931.

Geo. Cosgrave

United States Judge

ATTEST:

R. S. ZIMMERMAN, Clerk

By Francis E. Cross

Deputy Clerk. . .

[Endorsed] : Copy Received Oct 24, 1931 P. V.

Davis, Asst U. S. Atty

Filed Oct 24 1931 R S Zimmerman, Clerk By Francis

E. Cross Deputy Clerk



4 J. L. Coatcs vs.

INDICTMENT

No. 1S28-C-CR. Filed.

Viol: Section 37 Federal Penal Code; Conspiracy to vio-

late Sections 3 & 25, Title II, of the National Pro-

hibition Act of October 28, 1919, and to vio Sec-

tions 3258 & 3281 Revised Statutes; and Sections

3 & 25, Title II, of the National Prohibition Act

of October 28, 1919, as amended.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
NORTHERN DIVISION

At a stated term of said Court, begun and holden at

the City of Fresno, County of Fresno, within and for the

Northern Division of the Southern District of California,

on the first Monday of April, in the year of our Lord one

thousand nine hundred thirty-one:

The Grand Jurors for the United States of America,

impaneled and sworn in the Northern Division of the

Southern District of California, upon their oath present:

That

ALEXANDER STUMPF

J. L. COATES
OLIE OLSON
THEODORE BRIX, alias Ted Brix

ZONE KIRKORIAN
D. ARKALIAN
JAMES PROCTOR and EUGENE L. KENNEY,

hereinafter called the defendants, whose full and true

names are, and the full and true name of each of whom
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is, ether than as herein stated, to the Grand Jurors un-

known, each late of the Northern Division of the Southern

District of California heretofore, to-wit : continuously

throughout the period of time from on or about the 1st

day of September, 1930, and thereafter, to and including

the date of finding and presenting this Indictment, in the

County of Fresno, State of California, within the jurisdic-

tion of the United States and of this Honorable Court,

did then and there knowingly, wilfully, unlawfully, cor-

ruptly and feloniously conspire, combine, confederate, ar-

range and agree together and with each other and with

divers other persons whose names are to the Grand

Jurors unknown, to commit in the said County of Fresno,

State, Division and District aforesaid, and within the

jurisdiction of the United States and of this Honorable

Court, an offense against the United States of America,

and the laws thereof, the offense being to violate Title II,

of an Act of Congress of the United States approved Oc-

tober 28, 1919, commonly known and designated as the

National Prohibition Act, that is to say that they, the said

defendants, would thereupon unlawfully, and in violation

of Sections 3 & 25, Title II, of said Act, manufacture and

possess apparatus intended and designed by the said de-

fendants for the manufacture of intoxicating Iquior, all

of which should then and there be fit for beverage pur-

poses and all of which should contain more than one-half

of one per cent of alcohol by volume, none of said de-

fendants then and there having nor intending to have a

permit from the Director of Prohibition, Department of

Justice, or the Commissioner of Industrial Alcohol,

Treasury Department of the United States or any other
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proper officer of the United States then and there autho-

rized to issue such permits.

And the Grand Jurors aforesaid, upon their oath afore-

said, do further charge and present that at the hereinafter

stated times, in pursuance of and in furtherance of, in

execution of, and for the purpose of carrying out and to

effect the object, design and purpose of said conspiracy,

combination and agreement aforesaid, the hereinafter

named defendants did commit the following overt acts at

the hereinafter stated places, within the State, Division

and District aforesaid, and within the jurisdiction of the

United States and of this Honorable Court;

1. Some time during the month of September, 1930,

defendants Alexander Stumpf, Theodore Brix, alias Ted

Brix, and co-conspirator G. H. Malter, met in Fresno,

California, at the office of defendant Theodore Brix.

2. In the early part of September, 1930, defendant

Theodore Brix, alias Ted Brix, introduced the defendant

Alexander Stumpf to the co-conspirator G. H. Malter,

in Fresno, California.

3. Some time during the month of September, 1930,

defendant Theodore Brix, alias Ted Brix, and the co-

conspirator G. H. Malter, met defendant Capt. Olson at

Olson's ranch for the purpose of entering into a lease of

the premises of Capt. Olson, on Winery and Shaw Ave-

nues, in Fresno County, California.

4. During the latter part of September, 1930, J. S.

Coates delivered to defendant Alexander Stumpf the sum

of Five Hundred Dollars ($500.00) at Fresno, California.

5. In the early part of November, 1930, the defendant

Olie Olson constructed for said defendants a still on the

premises belonging to co-conspirator G. H. Malter which
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was later moved to the premises known as the Foss Ranch,

of about 360 acres, located about 45 miles northeast of

Fresno, County of Fresno, California.

6. During the month of December, 1930, G. Hata

hauled certain vats from Fresno to the place where the

still was located on the Foss Ranch, hereinabove described.

7. About the 1st day of January, 1930, Defendant

Zone Kirkorian delivered a gas burner to the Foss Ranch

to be used in connection with the still located on the said

premises.

8. During the months of December and January, 1930,

James Proctor assisted in the setting up of the still and

was in charge of said still at the Foss Ranch above de-

scribed.

9. About the 1st day of February, 1931, D. Arkalian

solicited a sum of money from G. H. Malter at the City of

Fresno, California.

10. On or about the 6th day of December, 1930, the

defendant Alexander Stumpf purchased of and from one

Howard N. Foss, a ranch containing 360 acres located

about 45 miles northeast of the City of Fresno, County

of Fresno, State of California.

All contrary to the form of the statute in such case

made and provided, and against the peace and dignity of

the United States of America.

SECOND COUNT
And the Grand Jurors aforesaid, upon their oaths afore-

said, do further present:

That ALEXANDER STUMPF, J. L. COATES,
OLIE OLSON, THEODORE BRIX, alias Ted Brix,

ZONE KIRKORIAN, D. ARKALIAN, JAMES PROC-
TOR, and EUGENE L. KENNEY,
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hereinafter called the defendants, whose full and true

names are, and the full and true name of each of whom is,

other than as herein stated, to the Grand Jurors unknown,

each late of the Northern Division of the Southern District

of California, heretofore, to-wit : on or about the 1st day

of February, 1931, near Fresno, County of Fresno, State,

Division and District aforesaid, and within the jurisdic-

tion of the United States and of this Honorable Court, did

knowingly, wilfully, unlawfully and feloniously have in

their possession and custody and under their control, one

still and distilling apparatus apparatus set up on the Foss

Ranch, located about forty-five miles northeast of Fresno,

Fresno County, California, none of said defendants then

and there having, nor intending to have a permit from the

Director of Prohibition, Department of Justice, or the

Commissioner of Industrial Alcohol, Treasury Depart-

ment of the United States or any other proper official of

the United States then and there authorized to issue such

permits for the possession, custody and control of said

still and distilling apparatus; in violation of Section 3258

Revised Statutes of the United States;

Contrary to the form of the statute in such case made

and provided and against the peace and dignity of the

United States of America.

THIRD COUNT

And the Grand Jurors aforesaid, upon their oath afore-

said, do further present:

That Alexander Stumpf, J. L. Coates, Olie Olson,

Theodore Brix, alias Ted Brix, Zone Kirkorian, D.

Arkalian, James Proctor, Eugene L. Kenney,
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hereinafter called the defendants, whose ftill and true

names are, and the full and true name of each of whom is,

other than as herein stated, to the Grand Jurors unknown,

each late n\ the Xorthern Division of the Southern Dis-

trict of California, heretofore, to-wit: on or about the 1st

day of February, 1931, at the Foss Ranch, located about

forty-five miles northeast of Fresno, Fresno County, Cali-

fornia, in the Division and District aforesaid, and within

the jurisdiction of the United States and of this Honor-

able Court, did knowingly, wilfully, unlawfully and feloni-

ously engage in and carry on the business of distillers

without having given bond, as required by law, with the

intent on the part of them, the said defendants, to de-

fraud the United States of America, of the tax on the

spirits distilled by them, the said defendants; in violation

of Section 3281 of the Revised Statutes;

Contrary to the form of the statute in such case made

and provided and against the peace and dignity of the

United States of America.

FOURTH COUNT

And the Grand Jurors aforesaid, upon their oath afore-

said, do further present

:

That ALEXANDER STUMPF, J. L. COATES,

OLIE OLSON, THEODORE BRIX, alias Ted Brix,

ZONE KIRKORIAN, D. ARKALIAN. JAMES PROC-

TOR, and EUGENE L. KENNEY,
hereinafter called the defendants, whose full and true

names are, and the full and true name of each of whom is,
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other than as herein stated, to the Grand Jurors un-

known, each late of the Northern Division of the Southern

District of California, heretofore, to-wit; on or about the

1st day of February, 1931, near Fresno, County of Fresno,

in the State, Division and District aforesaid, and within

the jurisdiction of the United States and of this Honor-

able Court, did knowingly, wilfully and unlawfully have in

their possession certain property and apparatus designed

and intended by the said defendants for the manufacture

of intoxicating liquor for beverage purposes, then and

there containing alcohol in excess of one-half of one per

cent by volume, which said property and apparatus is

described as—Two (2) 5000-Gallon vats, One (1)

5-horse power boiler, Eight (8) 50-Gallon vats, One (1)

mash pump, Twenty-five (25) gallons of mash, hose, pipe,

valves and connections to still, and One ( 1 ) still complete

;

in violation of Section 25; Title II, of the National Pro-

hibition Act of October 28, 1919;

Contrary to the form of the statute in such case made

and provided, and against the peace and dignity of the

United States of America.

Samuel W. McNabb

SAMUEL W. McNABB

United States Attorney

[Endorsed] : Filed Apr 22, 1931 R. S. Zimmerman,

Clerk By B. B. Hansen, Deputy Clerk
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At a stated term, to wit: The April Term, A. D. 1931,

of the I)i>triet Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof, in

the City of Fresno, California, on Wednesday, the 22nd

day of April, in the year of our Lord one thousand nine

hundred and thirty-one.

Present

:

The Honorable PAUL J. McCORMICK, District Judge.

United States of America, Plaintiff, )

)

vs. )

)

Alexander Stumpf, ) No. 1528-C-Crim.

J. L. Coates, )

Olie Olson,
)

Theodore Brix, alias Ted Brix, )

Zone Kirkorian,
)

D. Arkalian,
)

James Proctor, and
)

Eugene L. Kenney, Defendants, )

An Indictment having been presented to the Court in

this cause by the Foreman of the Grand Jury and ordered

filed; upon motion of J. George Ohannesian, Assistant

United States Attorney, appearing as counsel for the Gov-

ernment, it is by the Court ordered that the bond of de-

fendant Proctor be fixed in the sum of $500; that the bond

of defendant Kenney be fixed in the sum of $2000; that

the bonds of defendants Arkalian and Olson be fixed in

the sum of $3500 each ; that the bonds of defendants Brix,

Coates, and Stumpf be fixed in the sum of $5000 each;

that defendant Kirkorian be released on his own recog-

nizance ; and that Bench Warrants issue for the apprehen-

sion of each of the said defendants except Kirkorian and

Kenney.
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At a slated term, to wit: The April Term, A. D. 1931,

of the District Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof, in

the City of Fresno, California, on Thursday, the 23rd

day of April, in the year of our Lord one thousand nine

hundred and thirty-one.

Present

:

The Honorable PAUL J. McCORMICK, District

Judge.

United States of America, Plaintiff, )

)

vs. ) No. 1528-C-Cnm.

)

Alexander Stumpf, et al., Defendants, )

This cause coming before the Court for arraignment

and plea of defendant Alexander Stumpf, D. Arkalian

and Zone Kirkorian, J. Geo. Ohannesian, Assistant United

States Attorney, appearing as counsel for the Government,

and the defendants being present in court with their attor-

neys, F. W. Docker, Esq., appearing for defendant

Stumpf; attorney Lindsay appearing for defendant Ar-

kalian; and D. E. Peckinpah, Esq., appearing for defend-

ant Kirkorian; waive reading of the Indictment, and,

having thereupon stated their true names to be as given

therein; it is by the Court ordered that this cause be con-

tinued to April 27, 1931, for entry of plea as to each of

said defendants.
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At a stated term, to wit: The April Term, A. D. 1931,

of the District Court ^\ the United States of America,

within and for the Northern Division of the Southern

District ot California, held at the Court Room thereof, in

the City of Fresno, California, on Monday, the 27th day

of April, in the year of our Lord one thousand nine hun-

dred and thirty-one.

Present

:

The Honorable PAUL J. McCORMICK, District

Judge.

United States of America, Plaintiff, )

)

>

)

Alexander Stumpf, J. L. Coates, Olie )

Olson, alias Arthur Emil Olson, ) No. 1528-C-Crim.

Theodore Brix, alias Ted Brix, Zone )

Kirkorian, D. Arkalian, James Proc- )

tor, and Eugene L. Kenney, )

Defendants )

This cause coming before the Court for entry of plea

as to each of defendants Alexander Stumpf, D. Arkalian,

and Zone Kirkorian; and for arraignment and plea of

defendants J. L. Coates, Arthur Emil Olson, Theodore

Brix, and James Proctor; J. George Ohannesian, Assist-
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ant United States Attorney, appearing as counsel for the

Government; and all defendants being present in court

with their attorneys, F. W. Docker, Esq., appearing for

defendant Stumpf; D. E. Peckinpah, Esq., appearing

for defendant Kirkorian; Arthur Allyn, Esq., appearing

for defendant Olson; C. Lindsay, Esq., appearing for de-

fendant Arkalian; Frank Curran and E. J. Fenston, Esqs.,

appearing for all the other defendants ; defendants Coates,

Olson, Brix and Proctor, each enters his separate plea of

not guilty to each of the four counts of the Indictment ; and

thereafter, defendant Kenney having entered his plea of

guilty to each of the four counts of the Indictment,

defendant Stumpf enters his plea of guilty to the first

and fourth counts and not guilty as to the second and

third counts of the Indictment and defendant Arkalian

having entered his plea of not guilty to each of

the four counts of the Indictment; defendant Kirkorian

enters his plea of guilty to the first count and not guilty

as to the second, third, and fourth counts of the Indict-

ment ; whereupon it is by the Court ordered that this cause

be continued to June 5, 1931, for setting for trial of all

defendants on all counts to which pleas of not guilty have

been entered and for pronouncement of sentence upon de-

fendants on the counts to which pleas of guilty have been

entered.
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At a stated term, to wit: The April .Term, A. D. 1931,

of the District Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof, in

the City of Fresno, California, on Friday, the 5th day of

June, in the year of our Lord one thousand nine hundred

and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. )

)

Alexander Stumpf, )

J. L. Coates, ) No. 1528-C-Crim.

Arthur Emil Olson, )

Theodore Brix, )

Zone Kirkorian, )

D. Arkalian, )

James Proctor, )

Eugene L. Kenney, Defendants, )

This cause coming before the Court for setting for

trial as to defendants J. L. Coates, Arthur Emil Olson,

Theodore Brix, James Proctor, and D. Arkalian; for

pronouncement of sentence upon defendant Alexander

Stumpf on the first and fourth counts, and for setting for
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trial on the second and third counts; for pronouncement

of sentence upon defendant Kirkorian on the First count,

and for setting for trial on all of the other counts; and,

for pronouncement of sentence upon defendant Eugene

L. Kenney on each of the four counts of the Indictment;

H. G. Baiter, Assistant United States Attorney, appearing

as counsel for the Government, and all the said defend-

ants being present in court, at this time, except, defendants

J. L. Coates and Theodore Brix; F. W. Docker, Esq.,

appearing for defendant Stumpf; N. Lindsay South ap-

pearing for J. L. Coates; Arthur Allyn, Esq., appearing

for defendant Olson; Frank Curran appearing for Deft.

Brix; C. Lindsay, Esq., appearing for defendant D. Ar-

kalian; Attorney Green appearing for Zone Kirkorian;

J. K. Reeder, Esq., is present in court as counsel for

defendant Eugene Kenney; F. W. Docker, Esq.,

counsel for defendant Alexander Stumpf, moves the

Court that sentence be imposed, at this time, also moves

the Court for a reduction of bail, and the Court having

thereupon denied said motions, H. G. Baiter, Esq., suggests

that sentence of the other defendants be continued until

the date of trial; whereupon, it is by the Court ordered

that this cause be set for October 6th, 1931, for trial, at

Fresno, California, and that pronouncement of sentence

upon the defendants will be made at that time.
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At a stated term, to wit: The April Term, A. D. 1931,

of the District Court of the United States of America,

within ami for the Northern Division of the Southern

District ni California, held at the Court Room thereof,

in the City of Fresno, California, on Tuesday, the 6th

day of October, in the year of our Lord one thousand

nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. )

)

Alexander Stumpf, )

J. L. Coates, ) No. 1528-C-Crim.

Arthur Emil Olson, )

Theodore Brix, )

Zone Kirkorian, )

D. Arkalian, )

James Proctor, )

Eugene L. Kenney, Defendants, )

This cause coming on for trial of defendants J. L.

Coates, Arthur Emil Olson, Theodore Brix, James Proc-

tor, and D. Arkalian; for pronouncement of sentence upon

defendant Alexander Stumpf on the first and fourth

counts, and for setting on the second and third counts;

for pronouncement of sentence upon defendant Kirkorian

on the first count, and for setting for trial on all other

counts; and, for pronouncement of sentence upon defend-

ant Kenney on each of the four counts; upon motion

of S. W. McNabb, United States Attorney, appearing for

the Government, and Peter V. Davis, Assistant United

States Attorney, also appearing for the Government, and
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Samuel Rappaport being present as the official steno-

graphic reporter of the testimony and the proceedings,

it is ordered that the second and third counts as to

defendant Stumpf be dismissed, that all counts as to

defendant James Proctor be dismissed, and that all counts

as to defendant Kirkorian, except the first count, be dis-

missed; whereupon, L. Lindsay South and H. A. Savage,

Esqs., appearing for defendant Coates, L. L. South, Esq.,

moves the Court for a continuance and Laurence Myers,

Esq., appearing for defendant Olson having thereupon

moved the court for a continuance of one week, only;

Frank Curran and E. J. Fenston. Esqs., appearing for de-

fendant Brix only move the court for a continuance, and

thereafter, C. E. Lindsay, Esq., appearing for defendant D.

Arkalian, having moved the Court for a continuance, S. W.

McNabb, Esq., opposes a continuance, and the Court hav-

ing thereupon denied said motions for a continuance, F. W.

Docker, Esq., appearing for defendant Stumpf, and D. E.

Peckinpah, Esq., appearing for defendant Kirkorian; now,

at the hour of 10:22 o'clock a.m., it is ordered that a

jury be impanelled herein; whereupon, twelve (12) names

are drawn from the jury box, being as follows, to-wit:

J. C. Straube, A. Olson, Early B. Calhoun, W. L.

Kennedy, Geo. Larsen, James P. Gregory, Allen Jordan,

C. C. Cartwright, Wilson I. Compton, Jr., John W. Macy,

Leon Akey, and W. E. Toms.

The twelve (12) jurors whose names were drawn from

the jury box are called and are examined for cause by the

Court, by S. W. McNabb, H. J. Savage, and Frank

Curran, Esqs., respectively, and

Early B. Calhoun is thereupon excused by the Court

for cause; whereupon, it is ordered that one more name
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be drawn from the jury box, and the name of John L.

O'Brien is called and is examined for cause by the Court,

and by Frank Curran and S. W. McNabb, Esqs., respec-

tively, and is passed for cause.

George Larsen is now excused by the Court for cause,

and the Court having thereupon ordered that one more

name be drawn from the jury box, the name of Conrad

M. Warner is drawn therefrom; the said Conrad M.

Warner is called and is examined for cause by the Court,

and is thereupon excused for cause by the Court; where-

upon, it is ordered that one more name be drawn from

the jury box, and the name of Revere P. Fisher is drawn

therefrom ; the said Revere P. Fisher is called and is

examined for cause by the Court and Frank Curran,

Esq., respectively, and the said Revere P. Fisher having

thereupon been passed for cause, is excused by the Court

on the plaintiff's peremptory challenge; and thereafter,

the Court having ordered that one more name be drawn

from the jury box, the name of C. Roy McKeon is drawn

therefrom; the said C. Roy McKeon is called and is

examined for cause by the Court and S. W. McNabb,

Esq., respectively, and is thereupon passed for cause.

A. Olson and W. L. Kennedy are excused by the Court

on the defendant's peremptory challenge, and the Court

having thereupon ordered that two more names be drawn

from the jury box, the names of John S. McCain and

John D. Magill are drawn therefrom; the said prospective

jurors are called and are examined for cause by the

Court, and S. W. McNabb, Esq., respectively, and there-

after, said prospective jurors having passed for cause,

John S. McCain is excused by the Court on the plaintiff's

peremptory challenge; whereupon, it is ordered that one
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more name be drawn from the jury box, and the name of

R. E. Dunkle is drawn therefrom; the said R. E. Dunkle

is called and is examined for cause by the Court and S.

W. McNabb, Esq., respectively, and said prospective juror

having thereupon been passed for cause, is excused by the

Court on the defendant's peremptory challenge; and there-

after, the Court having ordered that two more names be

drawn from the jury box, the names of Wm. H. Sutter and

Anders P. Eskilsen are drawn therefrom; the said Wm.
H. Sutter and Anders P. Eskilsen are called and are

examined for cause by the Court and by S. W. McNabb

and Frank Curran, Esqs., respectively, and are thereupon

passed for cause.

Leon Akey is excused by the Court on the defendant's

peremptory challenge, and the Court having thereupon

ordered that one more name be drawn from the jury box,

the name of T. J. Williams is drawn therefrom; the said

T. J. Williams is called.

At the hour of 11 :13 o'clock a.m., the Court declares a

five-minute recess, following which, at the hour of 1 1 :24

O'clock a.m., court reconvenes, and all appearing as before,

said prospective juror T. J. Williams is examined for

cause by the Court, and by S. W. McNabb and Frank

Curran, Esqs., respectively, and is thereupon passed for

cause.

Allen Jordan is now excused by the Court on the plain-

tiff's peremptory challenge; and thereafter, the Court

having ordered that one more name be drawn from the

jury box, the name of Lewis M. Ballard is -drawn there-

from; whereupon, prospective juror T. J. Williams is

challenged for cause by S. W. McNabb, Esq., and is

thereupon excused by the Court on the plaintiff's challenge
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for cause, and thereafter, W. E. Toms having been ex-

cused on the defendant's peremptory challenge, and the

Court having thereupon ordered that two more names be

drawn from the jury box, the names of Adolph Buttner

and Sanford C. Enos are drawn therefrom; the said pros-

pective jurors are called and are examined for cause by

the Court and S. W. McNabb, Esq., respectively; and

thereafter, Adolph Buttner having been passed for cause,

W. H. Sutter is now excused on the defendant's peremp-

tory challenge; whereupon, it is ordered that one more

name be drawn from the jury box, and the name of Albert

Chaddock is drawn therefrom; the said Albert Chaddock

is called and is examined for cause by the Court, and by

S. W. McNabb and Frank Curran, Esqs., respectively, and

the Court having thereupon excused Sanford C. Enos for

cause, it is ordered that one more name be drawn from

the jury box, the name of George Depter Smith is there-

upon drawn therefrom; the said prospective juror is

called and is examined for cause by the Court, and by

S. W. McNabb and H. J. Savage, Esqs., respectively, and

is passed for cause; whereupon, Albert Chaddock is ex-

cused for cause by the Court, and thereafter,

Wilson C. Compton, Jr. and C. C. Cartwright are ex-

cused by the Court on the plaintiff's and defendant's

peremptory challenges, respectively, and John D. Magill

and Lewis M. Ballard are also thereupon excused by the

Court on the defendant's and the plaintiff's peremptory

challenges, respectively, following which, George Depter

Smith is excused on the defendant's peremptory challenge.

At the hour of 12:03 o'clock p.m., the Court admonished

the seven tentative jurors in the jury box that during

the progress of this trial, they are not to speak to anyone
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about this cause, or any matter or thing therewith con-

nected; that until said cause is finally submitted to them

for their deliberation under the instructions of the Court,

they are not to speak to each other about this cause, or

any matter or thing therewith connected, or form or

express any opinion concerning the merits of the trial

until it is finally submitted to them, and orders that a

Special Venire issue for twelve (12) veniremen return-

able at the hour of 2 o'clock p.m. ; the seven tentative

jurors now in the jury box, being* as follows, to-wit

:

THE JURY

J. C. Straube John W. Macy
Adolph Buttner Anders P. Eskilsen

John L. O'Brien James P. Gregory

C. Roy McKeon

and the Court thereupon declares a recess to the hour of

2 o'clock p.m., today.

At the hour of 2:15 o'clock p.m., court reconvenes, and

all being present as before, including the seven tentative

petit jurors impanelled from the regular venire, Sidney

J. Shannon, Deputy United States Marshal, makes his

return on the Special Venire, as follows, to-wit:

Fresno, Oct. 6/31.

Returned served, City of Fresno, the following special

venire

:

Leon Hart, Tom Sand, A. M. King, Melvin Fredericks,

H. C. Wilson, C. H. Staples, J. H. Stahl, S. L. Riddell,

O. P. Bledsoe, Joe Jones, Jas. J. Senior, James Wainscoat.

A. C. Sittel, U. S. Marshal,

S. J. Shannon,

Deputy.
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The names of the twelve (12) petit jury veniremen on

the Special Venire issued today and returnable today are

called and all having answered present, the said twelve

veniremen are sworn on voir dire and as to attendance

and trawl, and are thereupon given the second oath to

answer questions in this case, and they having been ques-

tioned by the Court, and the said twelve names having

been placed in the jury box, it is ordered that five names

be drawn therefrom, and the names of S. L. Riddell,

James Wainscoat, C. IT. Staples, J. H. Stahl, and H. C.

Wilson having thereupon been drawn from the jury box,

the said prospective jurors are called and are examined

for cause by S. W. McNabb and Frank Curran, Esqs.,

respectively; and thereafter, James Wainscoat and C. H.

Staples having been passed for cause, S. L. Riddell is

examined by L. Lindsay South, Esq., the said S. L. Rid-

dell and J. H. Stahl are thereupon excused by the Court

for cause, and it is ordered that two more names be drawn

from the jury box, and the names of O. P. Bledsoe and

Tom Sand having thereupon been drawn therefrom; the

said prospective jurors are called and are examined for

cause by the Court, and by S. W. McNabb and Frank

Curran, Esqs., respectively, and H. J. Savage, Esq., hav-

ing examined prospective juror Tom Sand for cause, said

jurors are thereupon passed for cause.

H. C. Wilson is excused by the Court on the defend-

ant's peremptory challenge, and the Court having there-

upon ordered that one more name be drawn from the

jury box, the name of James J. Senior is drawn there-

from; the said James J. Senior is called and is examined

for cause by the Court, and by S. W. McNabb and Frank

Curran, Esqs., respectively, and said prospective juror



24 J. L. Coatcs vs.

having been passed for cause, is excused by the Court on

the plaintiff's peremptory challenge; and thereafter, the

Court having ordered that one more name be drawn from

the jury box, the name of Leon Hart is called and is

examined for cause by the Court, and is excused by the

Court for cause; whereupon, it is ordered that one more

name be drawn from the jury box, and the name of Joe

Jones having thereupon been drawn therefrom; the said

Joe Jones is called and is examined for cause by the Court

and S. W. McNabb, Esq., respectively, and is thereupon

passed for cause.

The twelve (12) jurors whose names were drawn from

the jury box are accepted and sworn in a body as the

jury to try this cause; the names of those so sworn, being

as follows, to-wit:

THE JURY

J. C. Straube, James Wainscoat,

Adolph Buttner, C. H. Staples,

John L. O'Brien, Tom Sand,

O. P. Bledsoe, John W. Macy,

C. Roy McKeon, Anders P. Eskilsen

James P. Gregory, Joe Jones

At the hour of 3:24 o'clock p.m., the Court admonishes

the jury that during the progress of this trial, they are

not to speak to anyone about this cause, or any matter

or thing therewith connected; that until said cause is fin-

ally submitted to them for their deliberation under the

instructions of the Court, they are not to speak to each

other about this cause, or any matter or thing therewith

connected, or form or express any opinion concerning the

merits of this trial until it is finally submitted to them,

and declares a recess for a period of ten minutes.
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At the hour of 3:38 o'clock p.m., court reconvenes, and

all being present as before, including the jury, S. W.
McNabb, Esq., makes a statement to the jury, and at the

request of Frank Curran, Esq., all witnesses are instructed

to leave the court-room, except at the request of S. W.
McNabb, Esq., Government Agents Whitfield, Clements

and Stribling, chemist, are permitted to remain in the

courtroom; whereupon, C. E. Lindsay, Esq., moves the

Court to dismiss as to defendant Arkalian which is denied

by the Court.

At the hour of 4:10 o'clock p.m., Frank Curran, Esq.,

makes opening statement to the jury in behalf of defend-

ant Brix, and

At the hour of 4:17 o'clock p.m., H. A. Savage, Esq.,

having thereupon made opening statement to the jury in

behalf of defendant Coates.

At the hour of 4:22 o'clock p.m., C. E. Lindsay, Esq.,

makes opening statement to the jury, and

Alexander Stumpf is thereupon called and sworn and

testifies for the Government on direct examination con-

ducted by S. W. McNabb, Esq., and the following ex-

hibits are thereupon offered and marked for Identification

for the Government, to-wit:

U. S. EX. NO. 1 for Ident. : Column—
" " " " 2 " " Condenser

" " " " 3 " " Base

At the hour of 5:05 o'clock p.m., the Court reminds the

jury to remember the admonition heretofore given herein,

and declares a recess to the hour of 10 o'clock a.m., to-

morrow.
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At a stated term, to wit: The April Term, A. D. 1931,

of the District Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof,

in the City of Fresno, California, on Wednesday, the 7th

day of October, in the year of our Lord one thousand nine

hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff,

vs.

Alexander Stumpf,

J. L. Coates,

Arthur Emil Olson,

Theodore Brix,

Zone Kirkorian,

D. Arkalian,

James Proctor,

Eugene L. Kenney, Defendants,

This cause coming on for further trial of defendants

J. L. Coates, Arthur Emil Olson, Theodore Brix, and D.

Arkalian, and for pronouncement of sentence upon de-

fendant Alexander Stumpf on counts one and four; on

defendant Zone Kirkorian on the first count, and on

Eugene L. Kenney as to all counts; S. W. McNabb,

United States Attorney, and P. V. Davis, Assistant

United States Attorney, appearing for the Government;

defendant Coates being present with his attorneys, L.

Lindsay South and H. A. Savage, Esqs. ; defendant Olson

being present with his attorney, Lawrence Myers, Esq.

;

defendant Brix being present with his attorneys, Frank
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Curran and E. J. Fenston, Esqs.; defendant Arkalian

being present with his attorney, C. E. Lindsay, Esq.;

defendant Stumpf being present in court, in propria

persona; and C. R. Triay and Samuel Rappaport being-

present and alternating- as the official stenographic report-

ers of the testimony and the proceedings; now, at the

hour of 10:10 o'clock a.m., court reconvenes in this case,

and all being present, including the jury, it is ordered

that this trial be proceeded with; whereupon, defendant

Alexander Stumpf, heretofore sworn, resumes the witness

stand, testifies further on an examination conducted by

S. W. McNabb, Esq., and the following exhibit is there-

upon offered and marked for Identification for the Gov-

ernment, to-wit:

U. S. EX. NO. 4 for Went: Yellow Card, Hotel

Plaza, etc.

and the following exhibit having thereupon been offered

and admitted in evidence for the Government, to-wit

:

U. S. EX. NO. 5 : Deposit Receipt dated 12/6/30 sgd.

by Alexander Stumpf

At the hour of 11:03 o'clock a.m., the Court reminds

the jury to observe the admonition heretofore given here-

in, and declares a ten-minute recess.

At the hour of 11:18 o'clock a.m., court reconvenes,

and all being present as before, witness Stumpf is tem-

porarily withdrawn from the witness stand by permission

of the Court.

Erwin Frane is thereupon called and sworn and testifies

for the Government on direct examination conducted by

S. W. McNabb, Esq., and said witness having thereupon

testified on cross-examination conducted by C. E. Lind-
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say, H. A. Savage, and Frank Curran, Esqs., respectively,

now testifies on an examination conducted by the Court,

and on cross-examination conducted by C. E. Lindsay,

Esq.

At the hour of 12:08 o'clock p.m., the Court reminds

the jury to observe the admonition heretofore given herein,

and declares a recess until the hour of 2 o'clock p.m.,

today.

At the hour of 2:02 o'clock p.m., court reconvenes, and

all being present as before, including the jury, it is ordered

that this trial be proceeded with; whereupon,

Howard M. Foss is called and sworn and testifies for

the Government on direct examination conducted by S. W.

McNabb, Esq.; and thereafter, said witness having testi-

fied on cross-examinations conducted by EL A. Savage,

Frank Curran, and C. E. Lindsay, Esqs., respectively,

now testifies on redirect examination conducted by S. W.

McNabb, Esq.

At the hour of 2:22 o'clock p.m., defendant Alexander

Stumpf resumes the witness stand and testifies on further

direct examination conducted by S. W. McNabb, Esq.,

and the defendant having thereupon been examined by the

Court,

At the hour of 3 o'clock p.m., the Court reminds the

jury to observe the admonition heretofore given herein,

and declares a ten-minute recess.

At the hour of 3:14 o'clock p.m., court reconvenes, and

all being present as before, including the jury, defendant

Stumpf resumes the witness stand and testifies on cross-

examination conducted by Frank Curran, Esq., and on

examination conducted by the Court; whereupon, the fol-
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lowing exhibit is offered and marked for Identification

for the defendant, to-wit:

Defendant's Ex. A for Ident. : Label—St. George

Sherry Bitters

—

Grape Concentrate,

At the hour of 5:02 o'clock p.m., the Court reminds the

jury to observe the admonition heretofore given herein,

and declares a recess until the hour of 10 o'clock a.m.,

tomorrow.

At a stated term, to wit: The April Term, A. D. 1931,

of the District Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof,

in the City of Fresno, California, on Thursday, the 8th

day of October, in the year of our Lord one thousand nine

hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) No. 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

Court reconvenes in this cause at the hour of 10:02

o'clock a.m., for further trial of defendants Coates, Olson,

Brix, and Arkalian, and all being present as before, in-

cluding the jury, it is ordered that this trial be proceeded

with; whereupon, witness Alexander Stumpf resumes the

witness stand and testifies on cross-examination conducted
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by Frank Cur ran, Esq., and the following exhibit having

thereupon been offered and admitted in evidence for de-

fendant Brix, to-wit:

Defendant Brix's Ex. B: Promissory note for $150

dated 8/13/30, sgd. by

Alex Stumpf and Marie

Stump f in favor of Theo.

F. Brix.

witness Stumpf testifies on cross-examination conducted

by H. A. Savage, Esq.

At the hour of 11:05 o'clock a.m., the Court reminds

the jury to observe the admonition heretofore given here-

in, and declares a ten-minute recess.

At the hour of 11:18 o'clock a.m., court reconvenes, and

all being present as before, except defendant Olson, wit-

ness Stumpf resumes the witness stand and testifies on

further cross-examination conducted by H. A. Savage,

Esq., and defendant Olson having thereupon come into

court at the hour of 11 :27 o'clock a.m., makes a statement

re his absence, and said defendant Olson being repre-

sented by Frank Curran, Esq., pro tern, waives the bene-

fit of any irregularity in the proceedings by reason of his

absence, and is thereupon admonished by the Court to

be present hereafter; whereupon, said witness Stumpf

testifies on cross-examination conducted by H. A. Savage,

Esq., and the following exhibit is thereupon offered, hav-

ing been heretofore marked for Identification, and ad-

mitted for the Government, to-wit:

U. S. EX. NO. 4: Yellow card—Hotel Plaza,

said witness Stumpf having thereupon been examined by

S. W. McNabb, Esq., now testifies on further cross-

examination conducted by H. A. Savage, Esq., and
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At the hour of 12:12 o'clock p.m., the Court reminds

the jury of the admonition heretofore given herein, and

declares a recess until the hour of 2:00 o'clock p.m., today.

At the hour of 2:03 o'clock p.m., court reconvenes, and

all being present as before, witness Alexander Stumpf re-

sumes the witness stand and is cross-examined by C. E.

Lindsay, Esq., and said witness having thereupon testified

on redirect examination conducted by S. W. McNabb,

Esq., now testifies on an examination conducted by the

Court; and thereafter, said witness having testified on

redirect examination and on recross-examination con-

ducted by S. W. McNabb and Frank Curran, Esqs., re-

spectively, now testifies on re-cross examination conducted

by C. E. Lindsay, Esq.

At the hour of 3:32 o'clock p.m., the Court declares a

ten-minute recess.

At the hour of 3 :43 o'clock p.m., court reconvenes, and

all being present as before, including the jury,

A. J. Olson is called and sworn and testifies for the

Government on direct examination conducted by P. V.

Davis, Esq., and said witness having thereupon testified

on cross-examination conducted by Frank Curran and

C. E. Lindsay, Esqs., respectively, now testifies on an

examination conducted by the Court; and thereafter, said

witness having testified on redirect examination and on

recross-examination conducted by S. W. McNabb and

C. E. Lindsay, Esqs., respectively, now testifies on cross-

examination, and on recross-examination conducted by

C. L. South and C. E. Lindsay, Esqs., respectively; where-

upon, said witness testifies on redirect examination and on

recross-examination conducted by P. V. Davis and C. E.



32 /. L. Coatcs vs.

Lindsay, Esqs., respectively, and is thereupon recross-

examined by Frank Curran, Esq.

E. Pnsey Cain is called and sworn and testifies for the

Government on direct examination conducted by S. W.
McNabb, Esq., and said witness having thereupon testified

on cross-examination conducted by H. A. Savage and F.

Curran, Esqs., respectively, now testifies on redirect exam-

ination conducted by S. W. McNabb, Esq.; whereupon,

Wilbert G. Whitfield is called and sworn and testifies

for the Government on direct examination conducted by

P. V. Davis, Esq., and is thereupon cross-examined by

C. E. Lindsay, H. A. Savage, and C. E. Lindsay, Esqs.,

respectively, and the following exhibit having thereupon

been offered and admitted in evidence for the Government,

to-wit

:

U. S. EX. NO. 6: Half-gallon glass demijohn full of

mash.

Fred D. Stribling, chemist, is called and sworn and

testifies for the Government on direct examination con-

ducted by P. V. Davis, Esq.; and thereafter, said witness

having testified on cross-examination conducted by F.

Curran and C. E. Lindsay, Esqs., respectively,

At the hour of 5:08 o'clock p.m., the Court reminds the

jury of the admonition and excuses said jury until the

hour of 10 o'clock a.m., tomorrow, and in their absence,

all others being present, the Court makes a statement to

Frank Curran, Esq., relative to his decorum to which

Frank Curran, Esq., makes a statement to the Court in

his own behalf; whereupon, the said Frank Curran, Esq.,

is adjudged guilty of Contempt of Court, and fined $20.

At the hour of 5:15 o'clock p.m., the Court declares a

recess until the hour of 10 o'clock a.m., tomorrow.
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At a stated term, to wit: The April Term, A. D. 1931,

of the District Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof,

in the City of Fresno, California on Friday, the 9th

day of October, in the year of our Lord one thousand nine

hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) No. 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

Court reconvenes in this cause at the hour of 10:02

o'clock a.m., for further trial of defendants Coates, Olson,

Brix, and Arkalian, and all being present as before, in-

cluding the jury, C. R. Triay and Samuel Rappaport being

present as the official stenographic reporters of the testi-

mony and the proceedings, it is ordered that this trial be

proceeded with; whereupon,

Ferdinand Andreas is called and sworn and testifies for

the Government on direct examination conducted by S. W.
McNabb, Esq., counsel for the Government, and said

witness having thereupon testified on cross-examination

conducted by H. A. Savage, Esq., now testifies on a

redirect examination and an examination conducted by

S. W. McNabb, Esq., and the Court, respectively; and

thereafter,

W. G. Walsh is called and sworn and testifies for the

Government on direct examination conducted by S. W.
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McNabb, Esq., and the following exhibit having there-

upon been offered and admitted in evidence for the Gov-

ernment, to-wit

:

U. S. EX. NO. 7: Conditional Sales Contract 9/26/30

sgd. by F. L. G. Andreas for Chev-

rolet Auto, and pink slip attached,

name of F. L. G. Andreas

said witness testifies on cross-examination and on redirect

examination conducted by H. A. Savage and S. W. Ivlc-

Nabb, Esqs., respectively.

Arnold C. Franzke is now called and sworn and testifies

for the Government on direct examination conducted by

S. W. McNabb, Esq. ; and thereafter, said witness having

testified on cross-examination conducted by C. A. Lindsay,

Esq., said witness testifies on redirect examination con-

ducted by S. W. McNabb, Esq.

At the hour of 11 o'clock a.m., the Court reminds the

jury to observe the admonition heretofore given herein,

and declares a ten-minute recess.

At the hour of 11:13 o'clock a.m., court reconvenes, and

all being present, as before,

E. L. Kenney is called and sworn and testifies for the

Government on direct examination conducted by S. W.
McNabb, Esq., and U. S. Exhibits Nos. 1, 2, and 3, here-

tofore marked for Identification, portions of still, are now

admitted in evidence, and said witness Kenney having

thereupon testified further on an examination conducted

by S. W. McNabb, Esq.,

At the hour of 11:59 o'clock a.m., the Court reminds

the jury of the admonition heretofore given herein, and

declares a recess until the hour of 1 :30 o'clock p.m., today.
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At the hour of 1 :30 o'clock p.m., court reconvenes, and

all being present as before, J. E. Fenston, Esq., being now

present,

W. G. Phillips is called out of order at the request of

H. A. Savage, Esq., and testifies for the defendants on

direct examination conducted by H. A. Savage, Esq.

;

whereupon, said witness testifies on cross-examination

conducted by S. W. McNabb, Esq.

E. L. Kenney, heretofore sworn, resumes the witness

stand and testifies on cross-examination conducted by

C. E. Lindsay, Esq., and said witness having thereupon

testified on cross-examination conducted by H. A. Savage,

Esq., now testifies on an examination conducted by the

Court, and is thereupon cross-examined by H. A. Savage,

Esq.

James Proctor is called and sworn and testifies for the

Government on direct examination conducted by P. V.

Davis, Esq., counsel for the Government, and

At the hour of 2 :28 o'clock p.m., the Court reminds

the jury of the admonition heretofore given herein, and

declares a recess for a period of eight minutes.

At the hour of 2:38 o'clock p.m., court reconvenes, and

all being present as before, James Proctor resumes the

witness stand and testifies further on an examination con-

ducted by P. V. Davis, Esq. ; and thereafter, said witness

having testified on cross-examination conducted by Frank

Curran and H. A. Savage, Esqs., respectively, now testi-

fies on redirect examination conducted by S. W. McNabb,

Esq.

Francis Morin is called out of order at the request of

H. A. Savage, Esq., and testifies on direct examination

conducted by H. A. Savage, Esq. as a witness for the
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defendants, and is thereupon cross-examined by S. W.

McNabb, Esq.

Walter G. Kerr is called and sworn and testifies for

the Government on direct examination conducted by S.

W. McNabb, Esq.

At the hour of 3 :40 o'clock p.m., the Court declares a

recess for a period of eight minutes.

At the hour of 3:50 o'clock p.m., court reconvenes, and

all being present as before, witness Walter G. Kerr re-

sumes the witness stand and testifies on cross-examination

conducted by H. A. Savage, Esq.; whereupon, said witness

testifies on cross-examination conducted by Frank Curran

and S. W. McNabb, Esqs., respectively.

George Hugo Malter is called and sworn, and H. A.

Savage and C. E. Lindsay, Esqs., having thereupon re-

quested that this witness be excluded from testifying on

the ground that he has read portion of the transcript of

the testimony of witness Stumpf when witnesses were

excluded from the courtroom, and both counsel having

argued in support of said motion, Frank Curran, Esq.,

also joins in said motion for defendants Brix and Olson;

and thereafter, S. W. McNabb and P. V. Davis, Esqs.,

having made statements, respectively, in opposition to said

motion, the Court makes a statement, and P. V. Davis,

Esq., having thereupon made a statement, witness Malter

is temporarily withdrawn, at this time.

Wilbert G. Whitfield, heretofore sworn, resumes the wit-

ness stand and testifies on direct examination conducted

by S. W. McNabb, Esq. ; and thereafter, said witness hav-

ing testified on an examination on voir dire by Frank

Curran, Esq., the following exhibit is offered and admitted

in evidence for the Government, to-wit:
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U. S. EX. NO. 8: 5-page typewritten statement signed

by A. E. Olson.

At the hour of 5:01 o'clock p.m., the Court reminds the

jury of the admonition heretofore given herein, and de-

clares a recess until the hour of 9:30 o'clock a. m., to-

morrow.

At a stated term, to wit: The April Term, A. D. 1931,

of the District Court of the United States of America,

within and for the Northern Division of the Southern

District of California, held at the Court Room thereof,

in the City of Fresno, California, on Saturday, the 10th

day of October, in the year of our Lord one thousand nine

hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) No. 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants,
)

Court reconvenes in this cause at the hour of 9:35

o'clock a.m., for further trial of defendants Coates, Olson,

Brix, and Arkalian, and all being present as before, in-

cluding the jury, Frank Curran, Esq., moves to strike

certain testimony of Alexander Stumpf which motion is

denied and an exception noted; whereupon, witness Wil-

bert C. Whitfield resumes the witness stand and testifies

further on direct examination conducted by S. W. Mc-

Nabb, United States Attorney, and said witness having
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thereupon testified on cross-examination conducted by

Frank Curran, H. A. Savage, and C. E. Lindsay, Esqs.,

respectively, now testifies on redirect examination and

cross-examination conducted by S. W. McNabb and Frank

Curran, Esqs., respectively, whereupon, said witness testi-

fies on redirect examination and on recross-examination

conducted by S. W. McNabb and Frank Curran, Esqs.,

respectively; and thereafter, said witness having testified

on cross-examinations conducted by H. A. Savage and

C. E. Lindsay, Esqs., respectively, now testifies on redirect

examination conducted by S. W. McNabb, Esq.

George Hugo Malter, heretofore sworn, resumes the

witness stand, and objections to said witness testifying

having thereupon been overruled, said witness now testi-

fies on direct examination conducted by P. V. Davis, Esq.

At the hour of 10:52 o'clock a.m., the Court admon-

ishes the jury and declares a recess for a period of ten

minutes.

At the hour of 11 :05 o'clock a.m., court reconvenes, and

all being present as before, witness George Hugo Malter

resumes the witness stand and testifies further on an

examination conducted by P. V. Davis, Esq.

At the hour of 12:16 o'clock p.m., the Court admonishes

the jury and declares a recess in this cause until next

Tuesday, October 13th, 9:30 o'clock a.m., and a recess

generally until next Monday, October 12th, 1931, 10:00

o'clock a.m.
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At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room

thereof, in the City of Fresno, California, on Tuesday,

the 13th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) No. 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

This cause came on for further trial of the following-

named defendants, all of whom are present and repre-

sented by counsel as hereinafter indicated: PRESENT:
S. W. McNabb, U. S. Attorney, and P. V. Davis, Assistant

U. S. Attorney; L. L. South and H. A. Savage, Esqs.,

for J. L. Coates; F. Curran, Esq., for A. E. Olson; F.

Curran and E. J. Fenston, Esqs., for T. Brix; and C. E.

Lindsay, Esq., for D. Arkalian; S. Rappaport and C. R.

Triay, court reporters; and the jury.

George Hugo Malter, heretofore sworn, resumes the

stand and is further examined on direct by P. V. Davis,

Esq., and is cross-examined by Attorney Curran.

The jury being reminded of their admonition, recess is

declared at 11 :22 a.m., for seven minutes.

At 11:30 court reconvenes and, all present,

Witness Malter resumes his testimony on cross-exam-

ination by Attorney Curran; is further cross-examined by



40 /. L. Coates vs.

Attorneys Lindsay and Savage; and is questioned by the

court. At 12 noon, the jury is reminded of admonition,

and recess is declared until 1 :30 p. m. Court reconvenes

at 1 :35 p.m., and, all present,

Witness Malter resumes his testimony on cross-exam-

ination by Attorney Savage; is examined on redirect by

Attorney Davis; recross-examined by Attorney Curran;

examined by the Court; cross-examined by Attorneys

Lindsay and Savage. A ten-minute recess is declared,

court reconvening at 3:10 p.m., and, all present,

Witness Malter is further cross-examined by Attorney

Savage,

Defendant (Coates) Ex. C: 4 checks on Bank of

Italy, all to order of cash,

all signed G. H. Malter:

10/3/30-$600, 10/24/30-

$200, 9/18/30-$500, and

9/25/30-$500.

being admitted in connection with this testimony. Wit-

ness Malter is further cross-examined by Attorney Cur-

ran.

The Government rests.

E. A. Nichols, for defendants, is called and sworn and

testifies on direct examination by Attorney Curran, is

cross-examined by Attorney McNabb, questioned by the

court, recross-examined by Attorney McNabb, and fur-

ther examinations are conducted by Attorneys Savage,

Lindsay, McNabb, and by the Court.

Defendants Brix and Arkalian rest.
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W. D. Coates, Jr., for defendants, is called and sworn

and testified on direct examination by Attorney Savage;

is cross-examined by Attorney Davis.

Mrs. Edna Pearl Coates and N. Lindsay South, Esq.,

for defendants, are in turn called and sworn and testify

on direct examination by Attorney Savage and are cross-

examined by Attorney McNabb.
At 3:58 p.m. recess for ten minutes is declared; court

reconvenes at 4:07.

J. L. Broad, for defendants, is called and sworn and

testifies on direct examination by Attorney Savage; is

cross-examined by Attorney McNabb.

Defendant Olson rests.

At 4:12 pm the jury is admonished and recess is de-

clared until 9:30 a.m., tomorrow.

At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room
thereof, in the City of Fresno, California, on Wednesday,

the 14th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) 1528-C-Crim

)

Alexander Stumpf , et al., Defendants, )

This cause came on for further trial of the following-

named four defendants, S. W. McNabb, U. S. Attorney,

and P. V. Davis, Assistant U. S. Attorney, appearing for
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the Government; L. L. South and H. A. Savage, Esqs.,

for defendant Coates, Curran (pro tern.) for Olson, F.

Curran and E. J. Fenston, Esqs., for Brix, C. E. Lindsay

for Arkalian; S. Rappaport and C. R. Triay, reporters;

the jury; all present.

At 9:35 a.m., court reconvenes.

Attorneys McNabb and Savage stipulate as to the

nature of Dr. Ray's testimony, if he should testify.

Defendant Coates rests, the others on trial having here-

tofore rested.

Argument is limited to two hours on each side.

Attorneys Savage and Lindsay move the court to in-

struct the jury to bring in a verdict of not guilty for their

respective clients, Coates and Arkalian.

Attorney McNabb moves that the second, third, and

fourth counts, as to Brix only, be dismissed.

The motions of Attorneys Savage and Lindsay are

denied; motion of Attorney McNabb is granted.

P. V. Davis, Assistant U. S. Attorney, argues to the

jury.

At 10:48 a ten minute recess is declared, court recon-

vening at 11:02 a.m., all present.

Attorney Lindsay argues to the jury for Arkalian.

At 11:38 a.m. the jury being admonished, recess is

declared until 1 :30 p.m.

At 1 :33 p.m., court reconvenes, all present.

Attorney Curran argues to the jury for Brix and Olson.

Savage argues to the Court for Coates.

At 2:58 p.m. a ten-minute recess is declared, the jury

having been admonished.

At 3 :08 p.m. court reconvenes, all present.

Attorney McNabb argues for the Government.

The court instructs the jury on the law herein.
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There are no exceptions to charge.'

At 4:48 p.m. S. J. Shannon, sworn as bailiff, retires

with the jury for its deliberation, and recess is declared

until the return of the jury.

At 6 p.m. it is ordered that the jury be taken to dinner

in the custody of said bailiff and at Government expense.

At 7:48 p.m., the jury return and deliberate further.

At 1 1 :40 p.m. it is ordered that the jury be taken to

the Fresno Hotel for the night in the custody of said

bailiff and at Government expense; that it likewise be

taken to breakfast; and that it thereafter be returned to

the jury room tomorrow morning for further deliberation.

The jury leaves the court house at 12 midnight and arrive

at the Fresno Hotel at 12:20 a.m., October 15, 1931.

At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room
thereof, in the City of Fresno, California, on Thursday,

the 15th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

This cause came on for further trial of the following

four defendants, all of whom are present with counsel as

indicated: PRESENT: P. V. Davis, Assistant U. S.

Attorney; L. L. South, Esq., for Coates; F. Curran, Esq.,
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for Brix and Olson; C. E. Lindsay, Esq. for Arkalian.

S. Rappaport, reporter.

The jury, in the custody of Deputy Marshal S. J.

Shannon, having left the post office building at 12 last

midnight and arrived at the Eresno Hotel, Fresno, at

12:20 a.m. and breakfasted at 6:40 a.m. at Government

expense, they return to the jury room at 7:40 and delib-

erate further upon a verdict.

At 9:44 a.m. court reconvenes, and, all present, the

following verdict is read and ordered filed

:

We, the jury in the above entitled case, find the defend-

ant

J. L. COATES:

GUILTY as charged in the first count of the Indict-

ment
;

NOT GUILTY as charged in the second count of the

Indictment

;

NOT GUILTY as charged in the third count of the

Indictment

;

GUILTY as charged in the fourth count of the Indict-

ment;

ARTHUR EMIL OLSON (charged as Olie Olson) :

GUILTY as charged in the first count of the Indict-

ment;

NOT GUILTY as charged in the second count of the

Indictment;
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NOT GUILTY as charged in the third count of the

Indictment

;

NOT GUILTY as charged in the fourth count of the

Indictment

;

THEODORE BRIX

NOT GUILTY as charged in the first count of the

Indictment

;

D. ARKALIAN .

GUILTY as charged in the first count of the Indict-

ment
;

GUILTY as charged in the second count of the Indict-

ment;

NOT GUILTY as charged in the third count of the

Indictment

;

GUILTY as charged in the fourth count of the Indict-

ment.

Dated: Fresno, California, October 15th, 1931.

C. ROY McKEON
Foreman.

FILED OCT 15 1931

R. S. ZIMMERMAN, Clerk, By FRANCIS E. CROSS,

Deputy Clerk

Attorneys Lindsay, South, and Curran except to verdict

as to Arkalian, Coates, and Olson respectively.

The court thanks the jury and dismissed it for the term.

The court now orders that the following order be

entered

:
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISION

IN THE MATTER OF THE CONTEMPT )

OF FRANK CURRAN IN THE CASE OF )

THE UNITED STATES OF AMERICA ) ORDER
vs. ALEXANDER STUMPF et al, No. 1528-

)

C-Criminal.
)

Good cause appearing therefor, it is ordered that the

order heretofore made adjudging" Frank Curran in con-

tempt of court and that he pay a fine to the United States

of America in the sum of $20.00, be and the same is

hereby amended by adding thereto the following:

"and it is ordered that in default of such payment he

be placed forthwith by the United States Marshal in the

Fresno County Jail and stand committed until such fine

is paid by him."

so that the said order is amended shall read as follows

:

Frank Curran is adjudged in contempt of court and is

ordered to pay a fine unto the United States of America

in the sum of $20.00, and it is ordered that in default of

such payment he be placed forthwith by the United States

Marshal in the Fresno County Jail and stand committed

until such fine is paid by him.

Dated this 15th day of October, 1931.

Geo. Cosgrave,

U. S. District Judge.

Attorney Lindsay requests a continuance to October 19,

1931, 10 a.m. for pronouncement of sentence, and, the

Government not objecting," sentence is so continued.
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With the Government's approval, three of the defend-

ants are released on their present bond until pronounce-

ment of sentence.

Upon motion of P. V. Davis, Esq., Government Phy-

sical Exhibits, 1, 2, 3, and 6 are returned to the Marshal

for safekeeping.

At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room
thereof, in the City of Fresno, California, on Monday,

the 19th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

This cause came on for sentence of the following named

six defendants, P. V. Davis, Assistant U. S. Attorney,

appearing, other counsel appearing as hereinafter indi-

cated: J. L. Coates, first and fourth counts (L. L. South

and H. A. Savage, Esqs.) ; Arthur Emil Olson, first count

(E. J. Fenston, Esq., pro tern.), D. Arkalian, first, second,

and fourth counts (C. E. Lindsay, Esq.); Alexander

Stumpf, first and fourth counts; Kirkorian, first count;

Eugene L. Kenney, all counts. All of the six said de-

fendants are present. Pronouncement of sentences is

continued to October 24, 1931, 10 a.m.
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At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room

thereof, in the City of Fresno, California, on Saturday,

the 24th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

This cause came on for sentence of J. L. Coates on the

first and fourth counts, P. V. Davis, Assistant U. S.

Attorney, appearing, and L. L. South and H. A. Savage,

Esqs., counsel for defendant Coates, appearing; G. M.

Baird, reporter present ; the defendant being present. The

cause also came on for the sentence of the following de-

fendants, all of whom are present with counsel as indi-

cated: A. E. Olson (first count)—F. Curran, Esq. D.

Arkalian (first, second, and fourth counts)—C. E. Lind-

say, Esq. A. Stumpf (first and fourth counts)—C. Minard

and F. W. Docker, Esqs. Z. Kirkorian (first count)—D.

E. Peckinpah, Esq. E. L. Kenney (all counts)—B. M.

Green, Esq.

Upon request of Attorney Docker, the sentence is con-

tinued, as to Stumpf, to October 26, 1931.

Attorney Savage files motion for new trial of Coates;

motion is denied.
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Attorney Peckinpah requests leniency for Kirkorian.

Attorney Lindsay asks that second count, as to Arkal-

ian, be quashed and moves in arrest of judgment on said

second count and for a new trial on the first, second, and

fourth counts, and, the court having denied motions,

moves for leniency.

Attorney Curran makes a statement as to Olson and

asks probation.

Attorney Green, for Kenney, makes a statement.

The court makes a statement and pronounces sentence

upon defendants for the crime of which they stand con-

victed.

And it is the judgment of the court

That defendant J. L. Coates be imprisoned in the federal

penitentiary at McNeil Island for one year and one day,

pay a fine of $1000, and stand committed till paid, on the

first count; and that he pay a fine of $100 and stand com-

mitted till paid, on the fourth count.

That defendant Arthur Emil Olson, on the first count,

be placed on two years' probation, during which period

pronouncement of sentence will be deferred, provided that

said defendant immediately report to Deputy Marshal S.

J. Shannon, as probation officer, defendant to further

report to said officer not less than once every three months

for instructions, and for any infraction of the law, with

the possible exception of parking ordinances, defendant

will be subject to sentence.

That defendant Eugene L. Kenney, on each of the

four counts, be placed on two years' probation, during

which period pronouncement of sentence will be deferred,

provided that said defendant immediately report to Deputy

Marshal S. J. Shannon, as probation officer, defendant

further to report to said officer not less than once every

three months for instructions, and for any infraction of

the law, with the possible exception of parking ordinances,

defendant will be subject to sentence.
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That defendant Zone Kirkorian, on the first count, be

imprisoned in the federal penitentiary at McNeil Island,

for one year and one day, pay a fine of $500, and stand

committed till paid; bond fixed at $10,000 pending de-

parture for McNeil Island.

That defendant D. Arkalian, on the first count, be

imprisoned in the federal penitentiary at McNeil Island

for one year and one day; that, on the second and fourth

counts, he pay a fine of $500 on each of said two counts,

and stand committed on each said fine till paid.

At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room
thereof, in the City of Fresno, California, on Monday,

the 26th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

) 1528-C-Crim.

Alexander Stumpf, et al., Defendants, )

This cause came on for sentence of Alexander Stumpf

on counts 1 and 4; F. M. Chichester, Assistant U. S.

Attorney, and F. W. Dockei, Esq., counsel for defendant

Stumpf, appearing; defendant Stumpf present; M. A.

Clark, reporter.

Attorney Docker and the court make statements and

The court pronounces sentence upon defendant Stumpf

for the crime of which he stands convicted,

And it is the judgment of the court that defendant

Stumpf, on the first count, be placed on five years' pro-
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bation, to report to probation officer S. J. Shannon as

required by said officer and at such times and in such

manner as said officer may direct—not less than once

each month; and, if said defendant violates any law other

than minor ordinances such as traffic or parking ordi-

nances, that he be brought before the court and subjected

to the maximum sentence that can be imposed; and that,

on said first count, imposition of sentence be meanwhile

suspended. And it is the further judgment of the court

that said defendant, on the fourth count, pay a fine of

$500 and stand committed to the Madera County Jail till

paid.

At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room
thereof, in the City of Fresno, California, on Tuesday,

the 27th day of October, in the year of our Lord one

thousand nine hundred and thirty-one.

Present

:

The Honorable GEO. COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

vs. ) No. 1528-C-Crim.

)

Alexander Stumpf, et al., Defendants, )

Good cause appearing, defendant Alexander Stumpf

being on probation for five years, and the imposi-

tion of sentence on said Stumpf on the first count having

been suspended meanwhile, it is order that the motion of

F. W. Docker, Esq., now made, to exonerate, bond of

said defendant be, and the same is hereby, denied.
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The sum of $500 is received in payment of fine, and

draft is obtained on the Bank of Italy, Fresno, for said

amount, draft No. 538,862, dated October 27, 1931.

At a stated term, to wit: The October Term, A. D.

1931, of the District Court of the United States of

America, within and for the Northern Division of the

Southern District of California, held at the Court Room

there of, in the City of Fresno, (Called at Los Angeles),

on Friday, the 6th day of November, in the year of our

Lord one thousand nine hundred and thirty-one.

Present

:

The Honorable GEORGE COSGRAVE, District Judge.

United States of America, Plaintiff, )

)

)

vs. ) No. 1528-C-Crim.

Alexander Stumpf, et al., Defendants, )

This cause came on for hearing on motion of Zone

Kirkorian (who is present) for an order modifying judg-

ment and sentence heretofore rendered and imposed herein,

pursuant to order filed Oct. 30, 1931. C. R. Triay, court

reporter, present. Attorneys D. E. Peckinpah, counsel

for defendant Kirkorian, and S. W. McNabb, U. S.

Attorney, make statements. J. G. Ohannesian, Assistant

U. S. Attorney, makes a statement, and has no recom-

mendations to make, but feels that the court would be

justified in reconsidering sentence. Attorney Peckinpah

makes a further statement. The court makes a statement

and orders that fine be remitted, but otherwise that sen-

tence stand, and defendant is remanded to the custody of

the Marshal at Los Angeles.



United States of America 53

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN
DISTRICT OF CALIFORNIA NORTHERN

DIVISION

UNITED STATES OF AMERICA,

Plaintiff and Appellee,

•vs-

ALEXANDER STUMPF, OLIE OLSON,
THEODORE BRIX, ZONE KIRKORIAN,
D. ARKALIAN, JAMES PROCTOR and
EUGENE L. KENNEY, Defendants,

and J. L. COATES,

Defendant and Appellant.

BILL OF EXCEPTIONS OF DEFENDANT
J. L. COATES.

BE IT REMEMBERED : That heretofore the Grand

Jury of the United States, in and for the Southern District

of California, Northern Division, did find and return to

and before the above entitled court its Indictment against

the defendants, Alexander Stumpf, J. L. Coates, Olie

Olson, Theodore Brix, Zone Kirkorian, D. Arkalian,

James Proctor and Eugene L. Kenney, and that there-

after, at a regular term of said District Court of the

United States for the Southern District of California,

Northern Division, the defendants J. L. Coates, Olie

Olson, Theodore Brix and D. Arkalian, being then and

there arraigned in person, appeared and pleaded not guilty

to the said indictment.
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(Testimony of Alexander Stumpf

)

Thereafter, on the 6th clay of October, 1931, the above

cause came on for trial before the Honorable George

Cosgrave, one of the Judges of said court, and a jury

was duly impaneled to try said cause. For the various

parties to said cause there were the appearances following:

For Plaintiff : Hon. Samuel W. McNabb, United States

Attorney, and Peter V. Davis, Esq., Assistant United

States Attorney

:

For Defendant J. L. Coates: N. Lindsay South, Esq.,

and H. A. Savage, Esq.

;

For Defendant Olie Olson : Lawrence Myers, Esq.

;

For Defendant Theodore Brix: Frank Curran, Esq.,

and E. J. Fenston, Esq.

;

For Defendant D. Arkalian: C. E. Lindsay, Esq.

Thereafter, and after the trial of said cause, and prior

to the preparation and filing of this Bill of Exceptions,

David E. Peckinpah, Esq., was, by order of said court,

substituted as attorney for the defendant J. L. Coates in

lieu of N. Lindsay South, Esq., and H. A. Savage, Esq.

After a jury had been duly impaneled and sworn to try

said cause, the following proceedings were had

:

ALEXANDER STUMPF

was called as a witness on behalf of the Government and,

after being duly sworn, testified in substance as follows

:

DIRECT EXAMINATION
My name in full is Alexander Stumpf and I live, and

have lived nearly all my life, in Fresno, California. I

was born and raised here. For the last three months I

have been employed working for Libby, McNeil & Libby,

a packing concern.
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(Testimony of Alexander Stumpf

)

Once before I was convicted of a felony in this court.

This is the second time. I have pleaded guilty to this

charge in this case, and I was convicted once before.

I am acquainted with Ted Brix, or Theodore Brix. I

am also acquainted with the defendant J. L. Coates. I

know D. Arkalian; also Mr. Kirkorian. I know the de-

fendant Proctor and also the defendant Kenney. I knew

all the defendants and am familiar with them. I know

Mr. Malter and Mr. Kane, Mr. Kerr and Mr. Foss.

About the early part of September, 1930, I had a busi-

ness transaction with Theodore Brix. About six months

before that I had my first business transaction with Brix.

It was concerning aviation. He joined the West American

Aviation Corporation, and I was selling stock for the

company.

I had known Brix for some time. I don't know the

length of time, but maybe I had known him ever since

a boy.

I went to jail about February and got out July 18, 1930.

I didn't see Brix while I was in jail, but saw him the

early part of September, after I got out. I saw him here

in Fresno, at his office at the Brix Service Station.

I went over to the station, and Brix says : "I want to

talk to you on a business proposition." At that time I

did not know that Brix wanted to see me. He said he

and another friend, he had a small still making brandy at

the time, but they weren't selling it quite fast enough, they

wanted to know how much I could distribute. At that

time he told me that the friend was G. H. Malter, who

was not present at the time.
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In response I said: "If it is a good proposition I will

take you up." Then he said: "I will get ahold of Malter."

In fact, he called him on the telephone, Makers' house,

and he wasn't there, but he said, "I will get hold of him in

a few days and I will let you know, and we will meet

here." That was all that took place at that interview.

In a few days I went back to the Brix Service Station

again, and Ted said: "I got hold of Malter and he said

he will be here by noon, 12 o'clock, and we will talk the

matter over." Prior to that time I had never met Malter;

did not know him at all. At this time Brix knew that I

had served a term in the county jail. Everybody knew it.

Brix and I discussed it many times.

About an hour after Brix called on the telephone he

appeared. While waiting for Malter, Brix and I talked

to some extent with reference to liquor transactions.

When Malter came Brix introduced me to him and said:

"That is the fellow that, he knows all about it. He has

got a good connection with a man out here in the country."

And then he said further : "Do you want to take him in,

or do you want to show the matter like that in the
—

"

Malter was laughing and he said : "All right, we will go

in; I am as game as you are."

The proposition that was made was that I was sup-

posed to take care of the entire output. They said at

that time that they had a still. They said it was small

capacity. The conference between us lasted a couple of

hours. They stated: "Mr. Malter will handle all the

cash, as you sell it you hand all the cash over to Mr.

Malter." Brix said, well, one of them, I do not know

which one, "We will have to put some more money into
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the outfit." So Brix left and got $500 in cash and handed

it over to Hugo Malter, in my presence.

That was some time in September, in the office of Brix

at the Brix Service Station, in 1930. The three of us

were present. As compensation I was supposed to get

salary and commission at that time. I think the salary

was to be $10 a day and I was to draw a one-third

interest, one-third of the profits.

After that first conference Malter and I rode around

talking matters over, what we were going to do, and so on.

Q. Tell us what you and Malter said, that is, I don't

mean the exact words, but in substance what you said

and what in substace Malter said.

MR. CURRAN: I object to that as hearsay and not

binding on the defendant Brix.

MR. McNABB: Of course, your Honor, it would not

be hearsay when we have established a conspiracy. It

may be subject to a motion to strike. But we can not

prove a conspiracy without going to a certain point and

then if the conspiracy is not proven of course it would not

be admissible as against the defendant who was not

present.

THE COURT: The conversation that you are asking

about, is that occurring subsequent to the meeting of

Malter, Brix and the witness, which he said took place

at the station? I assume that it is Mr. Brix' station?

THE WITNESS: Yes, sir.

MR. McNABB: That is correct. It is subsequent.

THE COURT: Subsequent to the time when, accord-

ing to the testimony Mr. Malter became a member of the

conspiracy, therefore what he said is clearly admissible

after that. Overruled.
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A. Well, he was telling me how good a brandy they

had, and so on, that they were selling a little, but they

weren't selling quite a bit at that time. He asked what

kind of connections I could make. So I went and told

him how long I had been in it, and kept on talking, so we

adjourned until the next day.

Next day Malter picked me up at my house and we

went to the Brix Service Station and we told him. The

three of us had a very small conversation there at that

time. All three of us were talking that we were going to

start in now, and I wanted to see what kind of outfit they

did have, what kind of brandy they had, before I would

go out ready to sell. They did not say where the still

was located at that time.

Hugo and I, we left there, we drove out to Winery

Avenue, he said : "Here is the fellow by the name of

Olson," he said, "who has been making it for us. He is

a peculiar fellow. We won't go in on him at this time.

We will go over at the ranch and we will talk further on

this deal." We went over on Malter 's ranch. We went

in the house. There was nobody present except me and

Malter.

He told me then that they didn't have a still but this

man Olson would build for them. Malter made the state-

ment, he said: "Olson is the man that will build the still."

He didn't say which Olson at that time. By that time it

got to be about 12 o'clock. He said: "I will have Olson

over here, I am going to meet him over here around 2

o'clock at the house." So he took me on home, and in the

afternoon he came and picked me up again. We went
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back to his ranch, and Olie Olson was there then. I had

not known Olie Olson prior to that time.

He introduced me to Olie Olson, and he said: "He is

the man that knows how to build stills." I questioned

Olson a little bit, how much he knew about a still, and

Malter and I decided, "Well, we will take Mr. Olson to

build the still," and we gave him a $100 bill to buy material

to begin with on the still. That was about 2 o'clock, or

a little after. Olson said he didn't have a place to build it,

so Hugo said that he could build it right there on the

ranch, in the library there. This was supposed to be an

alcohol still. There was nothing said to me by Mr. Brix

or by Mr. Malter about going into the grape concentrate

business. Neither one of those gentlemen ever at any

time during my transactions with them made any state-

ment to me about my engaging in the grape concentrate

business.

After that interview Mr. Malter and I went out to look

over a place to set up the plant. We drove all over. We
didn't find any place at that moment. During that trip

Malter and I had more conversation about the still business.

We talked about how big a capacity we wanted, what we

were figuring on putting into it, and so on. We did not

find a place for the still that afternoon. That night he

took me back home again.

The next morning we met again at the Brix Service

Station. Hugo Malter, Mr. Brix and myself were present.

It was some time in the morning, must have been around

9 or 10 o'clock. We told Brix we got Olie Olson started

and gave him some money to buy material for the still.

Brix said: "That's good. You want to hurry up and
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get it started, so we can get our money back." He said

we could find a place to put the still on. Malter said, "All

right, we will come back out and look again." That was

all that was said on that occasion.

Malter and I went out and we propositioned Cap Olson,

we told him that we would give him $100 a month for the

use of the place and $10 a day for working for us. Cap

Olson's place is on Winery Avenue. That is right in the

City of Fresno. Olson and his wife, and J. H. Malter

and myself were standing out in the yard talking it over

about putting the plant there and moving tanks there.

Cap Olson and his wife talked it over, and then they says,

"Well, we will accept your proposition." I says, "Well,

how soon could we move tanks over here?" "Well." he

says, "move them in tonight." T says, "All right." So

we gave him $100 and we told them there was going to be

a Jap in there tonight with some tanks on the truck.

So Malter and I left, and we went over to the Jap;

Malter hired the Jap. His name was Hatta. We told

Hatta that we wanted them tanks hauled over to Cap

Olson's place that same night, not to fail, and the Jap

hauled them over there. Only a part of a tank was hauled

over to Olson's place. That night I took Malter home

and then went home. I next saw Malter at his ranch the

following day. We went over to Cap Olson's place, and

when we got there Cap Olson told us he had changed his

mind and didn't want to accept our proposition. He told

us that he got scared. We said that was perfectly all

right. We left him.

Then we went to look over another place, but found

none that day. The next day we decided to put it on J. H.



United States of America 61

(Testimony of Alexander Stumpf)

Malters ranch. He has a kind of a house in the back

there, setting away from Winery, so we decided to put it

there. We talked to Olie Olson in the morning, and he

said that he would rent 5 acres and he would be in charge

of it over there. There is a small house on the 5 -acre

place, setting in the bank, on the Malter ranch. Malter

and I told him what it was for: that it was to put up a

still. Malter wanted to have the lease. He wanted to

cover on himself so that he could not be involved in it.

We wanted a lease on the ranch in somebody else's name.

Olson agreed to build a still. We talked to Olson. He
was working in Malter's library, building the still; we

talked to Olson about this 5-acre place, and he accepted it.

Finally I says, "We will pay you $10 for doing that."

In about 4 or 5 days Brix came out to the Malter ranch

and we saw him. We took him in to the library and

showed him that the still was started. The library is on

the outside of the house. It is connected with the winery.

It is about 150 feet long and SO feet wide. It is plumb

full of books. When Brix came out Olson said that his

iron wasn't very good, and the solder wasn't so hot, so

Brix says : "I will get you some good solder and soldering

iron." At that time the still was taking shape. He had

a column all together and soldering in the heads. Brix

said he would go and get some good solder.

He came back the same day and had some solder and

soldering iron. He said to Olson, "Let me solder for a

little while; I will show you how to make a neat job."

Olson said, "All right," and Brix proceeded to solder on

the still. He worked there about five minutes. He said
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to Olson, "You solder like this and you get a neater job

than the one you are soldering."

I would know that column if 1 saw it. That is the

column. This is not either of the columns. I have seen

these columns before. I have seen them out on the ranch

at Auberry before they were set up. I can identify this

(referring to one of the columns) as part of the equip-

ment that was on the Auberry ranch.

The base and the big column is the one that came off

of the Malter Ranch. The shorter column was made on

the Foss ranch.

MR. McNABB : We offer Government's Exhibit No.

1 for identification at this time.

MR. DAVIS: And I suppose that may be marked as

Government's Exhibit 1 ?

THE COURT: It being the longest column?

MR. DAVIS: Yes, sir.

THE WITNESS : The original column was stolen. 1

don't know when. It was completed and Malter hid it

some place, and when we went back to get it, why, it

wasn't there. The other smaller drum is called the con-

denser.

MR. McNABB: We offer the condenser for identifica-

tion as Government's Exhibit No. 2.

THE WITNESS : This arrangement at the base is

called the base.

MR. McNABB : We at this time offer that as Govern-

ments Exhibit 3 for identification.

When Mr. Brix and Mr. Malter and myself first en-

gaged in this enterprise, I met a man by the name of
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Denney. 1 met him at Brix Service Station. It was after

I first took up the matter of the distribution of whisky

with Mr. Brix. It was when we just got started on build-

ing this still. The circumstances of that meeting were

that G. H. Maker and I went over to the Brix Service

Station and met Mr. Brix, and he had a fellow over there

by the name of Denney. Mr. Brix told us that this man

was going to buy the entire output under a certain price.

So we decided we would go some place and discuss the

matter. So he suggested that we go over to the Brix home

place and discuss the matter over there. We went there,

and had a discussion regarding the matter. Denney was

present. There were five of us present. I don't know

the other party, that is supposed to be Denney's partner.

Mr. Brix told Denney that we were operating or were

ready at that time and our entire output was sold at that

time, and that we were going to enlarge the plant, and we

would take him under certain consideration, providing that

we could get a certain price for the alcohol. I don't know

where this man Denney lived, or where he lives now. No
definite agreement was entered into with Denney that day.

Denney offered $3 a gallon to buy the entire output and

dispose of it as fast as we coukl manufacture it. The

offer was not accepted by us three gentlemen. I said that

we could get more money for it and we had better talk-

it over among ourselves, the three of us, to see first what

we would do with Denney. So we stayed at the house

for awhile and Denney left, and he came back within

a few days later. Then we had another conference. The

same parties wTere there. At that conference we turned

down Denney. We never came to any definite agreement.
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About this time Brix gave me $150 to buy an automo-

bile. I gave a note for it. The agreement was that inas-

much as I had to have a means of getting around to act

in the business, he loaned me v$150 with which to buy a car.

I was to furnish my own transportation. The note was

supposed to be paid back within 90 days. It was sup-

posed to be paid out of my share of the proceeds of the

business. Suit was afterwards brought on that note by

Mr. Brix. I have never paid the note.

I remember a tire transaction between Mr. Brix and

Mr. Olson. Mr. Olson had to have a tire to put on his

car in order to run around to buy material and different

things for the still, and he didn't have any money, so Brix

says, "I will go into town and send you out a tire right

away." It wasn't but about half an hour, why, there was

a tire there for his car. I was right there.

That was the first day when the three of us met together.

I don't know the exact date of it.

It was some time in September $500 was paid by Brix

to Malter. After that time Mr. Brix paid me money.

Brix gave me $500 at the fair grounds the day before the

fair started, in the presence of Larry Woods and Jed

Clark, to give to G. H. Malter. After that I had a conver-

sation with Malter and Brix in regard to that $500. The

first time the three of us got together I got the $500 and

turned it over to G. H. Malter.

We met right after the fair and the three of us, Brix,

Malter and myself, and I says, "Hugo, you better tell them

that you received the $500 that I gave you the day before."

There was no dispute about the $500. I know a place

known as Kane's place. It is located on Peach and Butler
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nues, I believe. It is off Butler there, close to the

railroad tracks.

I purchased tanks with sonic of this money that had

been raised. I purchased them from the Compress Cotton

Gin out here on Calvert. I bought three tanks from them.

I also bought other tanks, but not with that money. Those

tanks that I purchased were taken in the first instance

over to Kane's place on Peach Avenue. There was no

particular reason for taking them to Kane's place, only

G. H. Malter didn't want to have them over at his place.

We asked Kane if we could store our tanks over there for

a few days, and he said yes. They were just put in stor-

age there. There was no arrangement by which they were

to be set up there. They remained there probably two

weeks, and from there they were taken over to A. J. Olson's

place first, and were left there about 24 hours. A Jap

named Hatta took them over there. From Olson's place

they were taken to G. H. Maker's place, where they

remained for several weeks. From Makers place they

were taken over to Caruthers. I had rented a ranch at

Caruthers. They were at Caruthers a couple of weeks.

From the Caruthers ranch they went back to Maker's

place. They remained there for about 30 days until they

were removed again, this time, to the H. N. Foss ranch.

Andreas, a young fellow^ working for Coates at the

Service Station, hauled tanks back again from Caruthers

place to Maker's. They were hauled from the Maker

place to the Foss place by Hatta, the Jap.

I first met the defendant J. L. Coates in Fresno. G. H.

Maker and I were coming down Fulton Street, and he

says, "There goes Lloyd Coates." He says, "He is
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interested in some scheme of this kind. I will go and

talk to him." He said, "Do yon know him?" I said,

"No." We came down Tulare Street, and Malter got

out of the car and went over and talked to Coates. This

was some time in October, 1930. I overheard the con-

versation between Malter and Coates at that time.

I next met Mr. Coates at the G. H. Malter ranch. It

was the same day that we saw him on the street. We had

a conversation with Coates out there. Malter and myself

wTere present. Mr. Malter told him that we wanted to

set up a still, and asked if he wanted to come in with us.

Coates said, "Well, if it's the right thing, why, I will be

glad to come in." Malter told him it was an alcohol still.

Coates then asked me several questions. Then he said,

"Well, I will come in with you." Coates asked me if I

ever ran a still before. He asked me what kind of con-

nections I had. He wanted to know my life's history. I

told him that I was selling booze before, and I just came

out of jail not so long ago. He said he was satisfied that

I knew the business, that I knew something about it. I

told him that I had several locations in view. I said, "If

you want to see them, why, I will take you out and show

them to you." So he says, "Fine." He says, "We will

go out and look at them," so we got into his car and I

took him out here behind Clovis and showed him a big

ranch out there that a fellow owns by the name of Smith.

Then I says, "This fellow lives in San Diego. He don't

live here. We can take a trip down there and see what

we can do with him." I said also, "There is a place

down here at Caruthers." We looked that over, too. We
came back. He says, "Well, I will meet you tomorrow."
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Next day I met him again at the G. H. Maker ranch.

Coates and Malter and myself were present. Well, the

three of us were there, and I said in order for me to go

to San Diego there lias got to be some money in the pot

for me to go. Coates asked, .How much do you think

you need?" "Well," I said,
4l

it will cost at least around

$40 to $50 to make the trip there but we must as well

put in enough money to start in right as to start in half-

way." They said they would go to town and get $500

apiece. They both left together in one car. I remained

on the ranch. They came back with the money and paid

me $500 apiece.

After I got the money Coates said : "You want to get

busy and get down there and get back as soon as you can,

so we will know where we are at on this place." He said,

"Go over to the service station, over to mine, and fill up

with gas and oil and charge it to my account." I says,

"No. While we have this money we might as well keep

it straight and pay for the gas and oil as we go along."

That is all that was said by any of us.

Subsequently I went to San Diego, but was not able

to make any arrangement for the Smith ranch. I left in

the afternoon, and was back next night. When I got

back Mr. Coates and Mr. Malter were not in town. I saw

them later. I saw Malter and he got hold of Coates, and

we met at the Malter ranch. Coates, Malter and myself

were present at that meeting. I told them what the out-

come was about the Smith ranch, that he did not know at

the present time whether he wranted to rent it out or not.

I told them I had expended $40 on the trip. They said

we had better go over and see what could be done about
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the Caruthers ranch, and T told them I was satisfied I

could close it right away. They said I should go over

and close it up, so I went to Caruthers and saw the man

over there and made an arrangement with him and rented

the place. Then we went ahead and hired some men to

go to work. Coates said he had a good man by the name

of Andreas, and Malter said he had a good man by the

name of Kerr. Both men were hired. Andreas was sup-

posed to do the hauling back and forth, and Kerr was to

work on the place.

About this time we talked about buying a truck. This

conversation was at Malter's place, Coates, Malter and

myself were present and it was some time in October, the

latter part. Coates said he could buy a truck on discount

from G. H. Walsh. The three of us drove over there and

saw some trucks. We then talked to Walsh and pur-

chased a Chevrolet truck. The three of us went to

Malter's place together. We purchased the truck on con-

tract. We paid $100 or $125 down. The contract was

supposed to be in Andreas' name, because he was running

the truck, so we had Andreas sign the contract.

The defendant Coates was never present on the premises

at Caruthers. I saw him in the neighborhood.

At a conference at the Malter ranch several weeks after

we had rented the Caruthers place, we decided to move.

It didn't look good to us, so we moved. By "we" I mean

Malter and Coates and myself. The place didn't look

good because we kind of got a tip that the officers were

going around the place seeing us moving in and out, so

we had to leave the premises. The conversation which

we had was as to how much money it cost us at that place.
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There were sonic figures made at that time about expenses

incurred. Mr. Coates made those figures. I have been

before this card which you show me.

The Government offered this card as Exhibit 4 for

identification.

I saw Mr. Coates' writing on a card similar to that.

.Mr. Coates wanted to know how much money was spent

on the place, so I had it down on a piece of paper, and I

read it out to him. I haven't that piece of paper now, and

I don't remember what the various items were, from

memory. I can tell you some of it. I don't know, there

were tanks, there was electricity, there was gas and oil

expenses, a trip to San Diego and lumber bill. Those

were all noted down on the yellow card that I saw at the

time by Mr. Coates. Gas was gotten from Mr. Coates

in large quantities for the enterprise. We had to have

some gas, so Mr. Coates said: "You come over to the

station and pick up three drums of gasoline." So I said,

"All right, we will send Hatta over there tonight and

we will be there." He said, "It will be on a truck setting

in back of the service station. All you have to do is

drive up, and if there is nobody there, put them on the

truck and go away." That was while we were at the

Caruthers ranch. We decided to use electricity for heat-

ing purposes at the Caruthers ranch. It was available.

After we got frightened and left the Caruthers ranch,

we brought the equipment back to the Malter ranch and

looked around for a different location. When I say "we"

I mean Malter and myself.

We looked over different territories, and finally decided

on a place we would take, El Senora Vineyard, that is

on Winery Avenue.
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Q. Was there any discussion with Mr. Coates about

the new location?

A. Yes, sir.

Q. When and where and who was present?

A. Coates and Malter and myself, we drove by in

Mr. Coates car and showed him the location.

We could not close the deal there in El Senora. Then

we didn't do anything" for a while until we got in con-

nection with the H. N. Foss ranch. I made the contract

with the H. N. Foss ranch. I made it with Babe Bell and

H. N. Foss. The ranch was finally bought. The paper

which you show7 me is one of the originals of the contract

of purchase with Mr. Foss. That is my signature there

and also Mr. Foss' signature.

The Government thereupon offered in evidence, and

there was introduced as Government's Exhibit 5, the con-

tract of purchase for the Foss ranch. The document bore

date December 6, 1930, and recited receipt from Alexander

Stumpf of $500 as deposit on account of the purchase

price of the ranch, and provided that the balance should

be paid in designated installments, the total balance being

$7000.00. The instrument bore the signatures of Bessie

V. Fos, H. N. Foss, by H. N. Foss and Alexander Stumpf.

After I had bought or leased this Foss ranch and

entered into this contract, I had a meeting with Coates

and Malter. We met practically every day, or every other

clay. Sometimes it would be at the Coates Service Station,

and sometimes out at the house. There was discussion

about the still and liquor activities. The first conversation

after wre had moved the equipment to the Foss ranch was

between Coates, Malter and myself on the Foss ranch. I
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drove out to the M alter ranch one night and Coates and

Mailer were there. Coates said he wanted to go out

there and see the place. He wanted to see how the equip-

ment and the plant looked set up. I said, "All right, we

will go out there." So Coates and Malter and myself

went up there and went into the barn and saw the equip-

ment.

Q. Did yon have any conversation with either one of

them at that time?

A. Well, Mr. Coates said that it looked very good.

Malter was well satisfied with it.

MR. SAVAGE: Just a moment. I ask that both

answers be stricken out as conclusions of the witness.

MR. SAVAGE: I move that the answer be stricken

out, the last two answers of the witness, as a conclusion.

THE COURT : That he and Malter and Coates went

up to the Foss ranch?

MR. SAVAGE: No, he said that Coates thought it

was all right, and Malter didn't think it was very good.

THE COURT: Well, I assume when he is giving his

understanding of the result and the statements made at

the time, that is properly admissible. Overruled.

MR. SAVAGE: Note an exception.

Q. By MR. McNABB: * * * Had the still then

been completed to a point where it was operating?

A. No, sir.

O. What was said at that meeting by Foss or by

Coates, and what by Malter and what by you after look-

ing at the still?

A. Well, I don't know everything. We had a long-

conversation.
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Q. Well, I mean in substance, the substance of it.

A. Well, as I said, we went into the barn and Mr.

Coates, he said, "This is the first time he ever seen a pot

set up." It looked very good to him, and Malter said

he was satisfied with it at that time. We kind of looked

over the ranch, the lay-out a little bit, because it was

dark.

We didn't meet anyone else there. I didn't see Proctor

or Kenney. Then we came back to Fresno.

On Saturday Coates took me back up to the Foss ranch.

The still was not in operation at that time. It was set

up. It wasn't running. Coates saw the still on that visit.

We were not there more than ten minutes. I told him

we were going to start the pot in a day or so and that I

would bring him a sample down, to see what it is like.

Then we came back to Fresno.

Subsequently we started the still in operation. It was

about three days after the visit of Coates that I got the

fire under it. As a result of the operation of the still I

got some alcohol. We had enough so that I poured it

out in a small mayonnaise jar and took it down to Coates'

Service Station. He was there and of course they sampled

it. Coates said it was very good. Then I went back out

there again. I told him that we couldn't run it because

we didn't have the proof. We only had a proof of about

ISO. I said the mash was not fully fermented, we would

have to wait until the mash was fully fermented. The

reason the mash was not fully fermented was because it

was too cold weather. That situation had to be remedied

by boarding up the barn on the inside. I communicated

these recommendations to Mr. Coates.
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Prior to this time I had met a man named D. Arkalian,

one of the defendants. I first met Arkalian about the

last days in November, 1930. I met Arkalian at my house

in Fresno. He said he wanted to see me on some im-

portant business. I said I could meet him some time after

8 o'clock. He said all right. We arranged to meet in

front of Tilly's Waffle Kitchen, on Broadway. Later I

met him there. We were sitting in his car. He said he

had a big proposition, if I was interested in making some

money. I said, "Yes." I says, "When it comes to money,

I am always interested." So he said that he was going to

Los Angeles ; that he had been transporting some narcotics

back and forth there. I said, "Well, that is out of my

line." Well, he says, he is going to Los Angeles. I says,

"Well, I have got a good friend down there that you might

be able to see. I can send him a telegram. He is in that

kind of business, and maybe you can make some connec-

tions with him." So he left the next day and went to Los

Angeles, telling me he would see me when he got back.

I saw him when he got back. He came over to the house.

MR. LINDSAY: If Your Honor please, I move that

all the testimony of this witness as to the conversation

between him and the defendant Arkalian at the time speci-

fied be stricken out. It does not seem to have any connec-

tion with this matter here. * * *

THE COURT: It is preliminary, showing the rela-

tionship; between the parties and explaining their rela-

tions. Perfectly proper, I think. Overruled.

MR. LINDSAY: Save an exception.

After Arkalian came back from Los Angeles I had a

conversation with him. This took place again in front of
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the Waffle Kitchen on Broadway. Arkalian and myself

were present. He said he made a big connection down

there with some fellow about Nailey Miller himself, he

made a connection, but I don't know where. But he

said, "Did you like to make some money ?" I said to him,

"Well, I have got a good proposition for you." He asked

what it was, and I told him. I told him I had a still and

some vats and a good place to make booze. I said it

would take about $1500 to invest in the sugar for opera-

tion. He said, "I don't like that business." He said, "I

don't know much about it. I like the other business."

"Well," I says, "we can't do anything." He says, "Well,

I will go to the office and I will let you know in half an

hour. I will be back here and let you know whether I

will go with you in that." I says, "Well, where will me

meet?" He says, "Meet me at the service station." That

is a Kern, I don't know, the Richfield station on Broadway

—Broadway and Mariposa.

Subsequently I met him there. He said he would go

into it; that he had to go to Modesto, to see his uncle,

or brother, or somebody. I don't know who, but some

other fellow by the name of Arkalian. He would be back

and he would put in the money next day. Subsequently

I again saw him, in front of the Waffle Kitchen. He said

he couldn't get the money from his brother, or whoever

the relative was in Modesto. He said, "The only way I

think I could promote this sugar is to buy it on credit."

He said, "We have been buying off of Justesen, the chain

store," he says, "and I think that I can promote sugar

from there." So I says, "It ain't very good policy to

charge it because on account of a checkup."
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We then discussed the matter of his borrowing some

money. I told him about Franzke.' He said he would

give his automobile as security. We went to Franzke and

he agreed to lend Arkalian $1500. He was to close the

matter with Franzke the following morning. I didn't see

him until the following afternoon. Then he told me that

Franzke had turned him down. He then said he could

borrow the money some other way. He then asked me

if I knew Zone Kirkorian, and I told him I did. Kirkorian

is another defendant in this case. He said, "I will get

Zone Kirkorian. I am satisfied that Zone will go. I will

put the proposition to him". We then parted, promising

to meet the following day. We met next day at the same

place, in front of the Waffle Kitchen. Arkalian and my-

self were present. He stated that he had made an ap-

pointment with Kirkorian right after lunch.

The three of us met subsequently at the Sequoia Hotel.

Zone Kirkorian, Arkalian and myself were present. Kir-

korian asked me what I had, and I told him I had a still

and some vats and I had a good location to put it at. We
made an appointment to meet the following day to visit

the Foss ranch, and then separated. The next day Kir-

korian, Arkalian and myself met, and all three went in

Arkalian's Ford automobile to the Foss ranch. We got

there some time in the afternoon. We didn't go all the

way to the ranch, because there is a kind of a hill like.

We stopped on top of the hill and looked the situation

over, and drove back out. We did not go down to the

house. At that time I didn't explain anything to Kirkor-

ian and Arkalian about the still. We were talking about

the location. That was prior to the time we moved to the
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Foss ranch. We came back to town, where Kirkorian

asked that we meet him again on the following day. He

said he would give us the money then.

Next day we met him at the hotel again. Arkalian,

Kirkorian and myself were present. We took another

ride up to the ranch. On the way back I showed him

another location, which belongs to the Bullard ranch. We
looked at the place, and on the way in Kirkorian reached

in his pocket and handed me 15—handed me $1200. Kir-

korian reached in his middle pocket and pulled out a roll

of bills. I did not know how much there were and counted

them out. We were talking on the way back that we

would buy the sugar off of Zone Kirkorian's father. I

told them it was all right with me wherever they bought

it. He named the present price of sugar and kept $300

out of $1500 and handed me $1200. I don't know what

Arkalian said about it just at that time. Kirkorian and

Arkalian then went to San Francisco. They brought back

100 pounds of yeast and two 5-gallon cans of grain syrup.

Zone Kirkorian brought that back. After they got back

they asked me what was going on out there. I told them

we were setting up the vats now, getting ready for the

mash. Zone Kirkorian and Arkalian were together. The

conversation was either at my house or at the hotel.

Q. Now, what other transactions did you have with

Arkalian ?

MR. LINDSAY: It does not appear, if your Honor

please, and I object to the question as immaterial and

irrelevant. It assumes something not in evidence, because

it does not appear yet that he ever had any transaction

with Arkalian.
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THE COURT: Well, I think the question is to be

considered what if any there were. The court will assume

that. Answer the question. Did you have any trans-

action with Mr. Arkalian?

MR. LINDSAY: Save an exception.

A. Yes, sir.

O. What was the next transaction you had with

Arkalian ?

MR. LINDSAY: Same objection, if your Honor

please.

THE COURT: Overruled.

MR. LINDSAY: Same exception.

A. I told him I was putting up the tanks and getting

ready to put in the mash, and we went over and got the

sugar from Kirkorian's father. They said, "Hurry up,

so we will get some returns.

"

Arkalian made other visits to the Foss ranch. He came

up about the middle of December, he and Zone Kirkorian,

and looked over the situation up there, but they did not

go inside the building where we were working.

Q. Was anything said at any time in any of these

transactions as to the interest of Kirkorian and Arkalian

in the business?

This question was objected to by the defendant Arkalian,

on the ground that it was leading and suggestive and

irrelevant and immaterial—reprehensibly so. The asking

of the question by the United States Attorney was assigned

as error. The objection was overruled, whereupon the

defendant Arkalian, through his counsel, excepted.

A. Yes, sir.
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Arkalian, Kirkorian and myself were in Kirkorian's

room at the Sequoia Hotel. Zone Kirkorian said, "Now,

D. Arkalian and I, we are .going in and take $1500, that

is, half interest in the concern/' The other half is mine.

That was said in Arkalian's presence. The understanding

was that I should have half the business and Kirkorian

and Arkalian the other half. I did not tell them that

Coates owned an interest in the business. As a matter of

fact, at that time Coates and Brix still had their invest-

ments in the business.

Arkalian made visits to the ranch after that. He and

Zone Kirkorian came up and brought up some blankets to

the ranch. We had to have some blankets for the men

to sleep on. Arkalian said he could get the blankets, and

Zone Kirkorian brought the blankets. Arkalian did not

come up on that trip. We purchased a burner for the

still from the California-Fresno Oil Company. It was a

gas burner. I bought the burner.

Stumpf had a conversation with Coates and Malter

regarding the moving of the stuff from the Caruthers

ranch.

Q. And what was done, what was said about that?

A. Well, they thought it was all right to move it off.

From the Coates ranch the equipment was moved to

the Walsh place by Andreas.

From the Caruthers ranch the equipment was moved to

the Walsh place. It was subsequently moved up to the

Foss ranch. The Jap, Hatta, hauled it up. On account

of the cold weather the mash did not ferment properly,

and I told Arkalian and Kirkorian that we would have to
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board up the sides of the barn and make it close and put

in enough heat to ferment the mash. Arkalian said he

would get the plaster board and the two-by-fours and

nails in order to board it up. Zone Kirkorian, D. Arkalian

and myself were present at this conversation, in front of

the Hotel Sequoia. It was in December, 1930.

Next morning I picked up Kirkorian at the hotel about

7 o'clock. We drove to Arkalian' s ranch and met him

there. We took his Ford truck, went over to Reedley to

the lumber yard and picked up the plaster board and came

back to the plasterer's and picked up some two-by-fours.

Then we went over to the ranch house and picked up some

nails. Then I drove on up to the ranch. When I loaded

the lumber at the lumber yard, Arkalian was there, and

so was Kirkorian and myself. And I then hauled the

plaster board up to the Foss ranch in Arkalian's truck.

I bought pipes and fittings for that still. We, bought

them here on "O" Street, somewhere. Zone Kirkorian

paid for them. The three of us went over there, Arkalian,

Kirkorian and myself. I took the pipe fittings up to the

ranch. Proctor and Kenney and myself did the work oi

putting up the plaster boards.

I got gas on the Arkalian ranch to take up to the Foss

Ranch. That was in December, 1930. Kirkorian and

Arkalian and myself met in front of the Sequoia Hotel

and took a little ride in my car, and we discussed the

Arkalian ranch in the evening. That evening in my car

I got some gas at the Arkalian ranch. I got three drums,

about 165 gallons. I took that gas out to the Foss ranch

in a Cadillac touring car. Arkalian was there when I

got the gas. He did not go with me up to the hills.
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The still was there about three weeks before it was

dismantled. After I took the gas up, Arkalian was up

there. The occasion of his going- up was to see what the

outcome of it was up there. I had a talk with him on

that occasion. Zone Kirkorian and Arkalian came up

both times together. We went into the barn and I showed

them how the boiler and the plaster board was put on and

how it was set up and what difference it made in tem-

perature. They left the ranch shortly after that. After-

wards I saw Arkalian on and off, about every other day.

He went back to the Foss ranch again after that. Kir-

korian was with him on this trip. We discussed the

matter of fermentation, because the stuff was not fer-

menting very good. They stayed about ten or fifteen

minutes. Arkalian was up there numerous times.

I never saw Mr. Coates and Mr. Arkalian there to-

gether. Neither one of them ever told me that they had

been there together.

After that we all got in a squabble up there. I mean

Arkalian, Kirkorian, Coates, Malter and myself. I met

Coates one day out at Maker's house. I told him that I

was through with the outfit, that I did not want anything

of it any more, and whoever they wanted to take posses-

sion of it was all right with me. So we argued around

there quite a while, and Coates said he would take a man

up and he would run it for us. I said all right. He said

he would bring up the man Saturday afternoon. I went

up and Coates came up with Olson. That was in January,

1931. Coates and Olson came up together. He said he

brought up Olson to look the plant over and see what

we had on and I should show him what there was and
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what to do. Olson was going to take possession and run

it. We went into the barn and they looked it over, and

Olson tasted the mash, dipped his ringer into the vats to

see how the mash was, and looked over the still and every-

thing else. He said, "Everything looks all right." When
we came out of the barn Proctor came up and said,

"Stumpf, I think we have been here long enough. Before

we run the still now, why, we want some money. " I said,

"The boss is up here now, and I will tell him about it

and he can see you." I went and told Coates that. Coates

refused to put up any more money. He refused to pay.

He said, "Run the stuff and then take the money out of

that." I should judge Coates and Olson stayed on the

place about half an hour that day. Then they came back

to town. That night I talked to Coates at an apartment

house where he wras staying in Fresno. Kenney was

present. I said that the best way to do was to pay the

boys, because they wouldn't run it until they got their pay.

Kenney was kind of sore, he wanted his money, and Coates

refused, so Kenney and I left. I never talked with Coates

after that about the matter.

After that I talked with Arkalian about the matter. I

was on Fulton Street. Ed. Nichols, the detective, said,

"Come up in my office. I want to see you once." I went

up, and when I got there he took me in a side room. While

in this room I heard Arkalian talking in another room.

He said to Ed. Nichols, "I will give you $500 in cash if

you can get that still back by tonight for us." The only

time I saw Nichols was when Nichols came up and opened

up the door, and I saw Nichols when he took me over to

the other room. Arkalian said, "I have got to have that
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still back by tonight." He says, "If you will go and get

it, why, produce the still back tonight, and I will give you

$500 in cash."

I talked to Arkalian about that matter afterwards. He
came to my house and said, "Well, what are we going to

do about that matter out there?" This was some time in

January, of this year. Nobody but Arkalian and myself

were present. At this time he asked me to get my brother

and hijack the still. He said that when it was hijacked

there would be no evidence. I talked to Arkalian again

once after that. That was also in January, and at my

house. Arkalian and myself were present. At that time

Arkalian again wanted to know why I didn't go up and

.get the still and have it over with. I told him I was not

going to do it. I told him to go and get it. After that

I had no more conversation with him about the business.

After I brought Coates the sample of alcohol in the

mayonnaise jar, I had other conversations with him. We
had conversations practically every other day. He put up

money on different occasions. All together, over the entire

period, in the aggregate, he put up around $1700 or

$2500. I don't know the exact figures. I never kept

tab of it. After I gave him the sample, Coates was out

to the Foss ranch at least four times. That was in

December, 1930.

Brix terminated his connection with the matter. Malter

and myself went over to the Brix Service Station and we

met Mr. Brix. We had a little trip into San Francisco

together, the three of us, and right after that trip, why,

we went over to see Mr. Brix, so we went into his private

office, and we was talking about it, Brix said he wouldn't
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put any more money into the business until we could show

him the progress of it. After that I never again took up

with Brix the matter of putting any money into it.

Brix sued me for $150 on the note I had given him.

Afterwards I had a talk with him at his service station.

He told me the suit was a mistake by his attorney, that

he would see that it was fixed up. So he gave me a

demurrer. My attorney, Myers, handed me the demurrer.

Myers was my attorney. He gave me a copy of the

demurrer. There was no more conversation between Brix

and myself about that debt. The matter just stood there

on demurrer.

I was the manager of the still business. I never regis-

tered this still with the Collector of Internal Revenue of

this district. I never got a permit from the Director of

Prohibition, or any Government official of any kind, for

the operation of it. I never gave a bond for operating a

still or engaging in business as a distiller. To my knowl-

edge, none of these requisites was ever complied with by

anyone.

The still was taken up to the ranch in sections. I took

part of it up. Some of it was taken up by Kenney. I

had nothing to do with the dismantling of the still. I

don't know of my own knowledge who did. I never saw

the still, or any part of it, after it left the ranch until I

saw it here in the court-room. I had nothing to do with

the dismantling of the still.

Cap Olson was taken up by Coates to run the still. He
didn't run it, he didn't stay. Cap Olson's visit was after

the sample of liquor was distilled. Proctor, Kenney and

myself distilled the liquor, that is the liquor I brought

down and gave to Coates.
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CROSS-EXAMINATION
Heretofore I was convicted of two felonies against the

United States Government. On one of them my sentence

expired July 18, 1930. After my release I worked for

the Warren Refining Company, of Richmond. I worked

for them two months. I was working for them when I

met Ted Brix in 1930.

I previously pleaded guilty to this charge here. I

pleaded guilty to the first count and the fourth count of

the indictment.

Q. Well, you are testifying just as a citizen doing his

duty, is that your idea?

A. Yes, sir.

Q. And nothing has been offered you to do it?

A. No, sir.

I met Brix about a week after I got out of jail, at his

service station. He told me that he and Malter had a

small pot out here and they had a man manufacturing

brandy for them. When I asked Brix where the pot or

still was located, he said, "You will find out later on."

When Malter and Brix and myself came to the agree-

ment to operate a still and the money was put up, it was

agreed there should be nothing in writing, there would

be no memorandum, there would be no receipts so that

they could be traced back to any of us. I did put my

signature to this promissory note dated April 13, 1930,

for $150. Notwithstanding our agreement that there

should be no writing, I signed the note for $150, payable

to Theodore Brix. My wife also signed the note. She

was not present at the time the agreement to operate a

still was discussed. When I was sued on this note I put
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in a demurrer. I told Lawrence Myers, the attorney,

about the case, and he told me to come back, and when I

came back he handed me the demurrer. I signed the

demurrer.

I always made some memorandum when I paid out

money. I paid out money and made memorandum of it

"numerous times, most of the times he (Malter) was

with me." When it was paid out, he would slip me the

money and I would pay it to the other fellow. I did not

give receipts or memorandum in writing.

With reference to Arkalian and any dealings that I

had with him, Ted Brix's name was never mentioned. He

had no connection whatsoever with Arkalian. Ted Brix

had no connection with Mr. Coates in this enterprise. And

he had no connection with the defendant Kirkorian. I

never mentioned his name to Kirkorian during all this

enterprise. I never mentioned the name of Ted Brix to

Mr. Proctor. I never mentioned the name of Ted Brix to

Mr. Kenney.

Arkalian first approached me on a proposition concern-

ing narcotics. I told him that was not in my line. I

didn't ask Brix at any time to let one of his airplanes be

used for a trip down to Old Mexico to haul back narcotics

across the line, and I didn't guarantee him $48,000 for one

trip. I had no conversation of that kind with Ted Brix.

I didn't offer Ted Brix $4 a gallon for every gallon of

alcohol hauled from Stockton by airplane. I made no

such proposition as that.

At this point Defendants' Exhibit B was introduced in

evidence on behalf of the defendant Brix.
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I never talked during* the Summer of 1930 to anybody

about putting- money into a grape concentrate deal. I

went to work for Malter in the grape concentrate deal

about January, of this year. I worked for him a few

days.

I do not know how much Coates contributed to this

still. I don't know the exact amount. I was supposed

to be the manager of the enterprise, but I didn't know

that. I know just about how much Arkalian put in. I

don't know the full amount, he didn't put in any cash

outside of the lumber and the materials. I don't know

how much that amounted to. Kirkorian put in $1000. I

don't know the exact amount Coates put in. I said be-

tween $1700 and $2500 yesterday. To my knowledge

Malter didn't put in anything. I testified that in the first

meeting Malter put up $500 and Ted Brix put up $500

I seen that money, but as far as I know of he didn't spend

it, or anything else. Well, yes, he put it up. In all I

don't think over $3500 to $4000 was contributed. I got

$1500 from Kirkorian, $1700, between $1700 and $2500

from Coates, and Brix put up s$1000, and that all makes

$4200, even if I counted the $1700 instead of $2500 for

Coats, but I don't believe there was over $4000.

Q. Well, you have got $1500 for Kirkorian, $1700,

between $1700 and $2500 for Coates, and you said Brix

put up $1000, that makes $4200, even if I counted $1700

instead of $2500 for Coates.

A. Well, I don't believe there was over $4000.

I don't know how much the still cost. I was manager.

I don't know how much was spent for it. I don't know

how much was spent for labor. I never did pay Kenney
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a cent. He was paid some. I bought some cigarettes and

grub, and so on, down the line. I didn't pay him in

cigarettes and grub, but some of them was deducted. I

don't remember how much was paid. I don't know that

Proctor was paid anything. There were no other men

that I know of who put up money besides Coates, Kirkor-

ian, Arkalian, Brix and Malter. Hatta was paid. He

was supposed to be paid. I did not see him paid and did

not pay him myself. I didn't know that he was paid.

Olson was paid some.

After Ted Brix told me that he was through with the

thing I saw him many times. We never met about this

enterprise.

Q. By MR. CURRAN: And at that time and place

you saw and were in the room with Earl Fenston, Law-

rence Meyers and this defendant Ted Brix, were you not?

A. Yes, sir.

O. Yes. You meant that you would take the witness

stand and if you told the truth Ted Brix would be ac-

quitted, didn't you?

A. Yes, sir.

At this point Mr. Savage took up the cross-examination

of the witness on behalf of the defendant J. L. Coates.

I have known Mr. Malter since 1930, just before I

entered into this arrangement. I never knew him before.

I am 31 years of age. In the beginning the arrangement

between Brix and Malter and myself was that Brix was

to help put up the money, Malter to put up an equal

amount and we were to go three ways on a still. Malter

was to be treasurer. He was to handle all the money. The
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arrangement with reference to Mr. Coates' participation

was altogether different. Under the arrangement with

Mr. Coates, he was to give me his money. When Malter,

Coates and myself were together, we had an understand-

ing as to who was to handle the money in the Coates deal.

The meeting took place at the Malter ranch some time last

year, somewhere around October. Coates was not par-

ticular as to who was going to spend his money. I never

saw Coates before. When I met him I handed him a card

of the Warren Oil Company. I said I was traveling for

the Warren Refining Company. I handed him my card.

It was agreed I should handle his money. Coates said,

"Well, who are we going to turn this money to?" Malter

and Coates had a little conversation in my presence and

they agreed to turn the money over to me. They said I

should go to San Diego and close up the lease.

Q. Just a minute.

A. On the place.

Q. I want the conversation and I am going to ask that

the witness

—

THE COURT: No, Mr. Savage, he is giving the

substance. As I understand the witness, he is giving the

substance of the conversation between the two, is that

correct ?

A. Yes, sir.

There was quite a bit of conversation. I don't remem-

ber the whole. I don't know every word of it. Anyway,

it was agreed that I should be the treasurer of the Coates-

Brix—I mean the Coates-Malter-Stumpf combination.

That was an entirely different thing and a separate deal

from the Brix-Malter-Stumpf combination. I took all the
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money and became treasurer. I kept no record of any

of the expenditures.

Q. Well you had this agreement with Mr. Malter on

the Brix-Stumpf-Coates, Brix-Stumpf-Malter little com-

bination No. 1, we will call it; you did not have any such

understanding with No. 2 combination?

A. No, sir.

Q. Did you keep any memorandums at all?

A. I did not.

Q. Did Mr. Malter?

A. To my knowledge, he did, yes.

Q. He did, of everything that was spent?

A. Yes, sir, not everything.

Q. What?

A. Some of it.

To my knowledge Mr. Malter kept a record. He kept

a record, but not of everything that was spent—some of it.

There was only once or twice when Malter gave me money.

When he gave me money, he did not say, "Put this money

up."

I knew whether I was getting Brix's money or Coates'

money or Malter's money, because Coates handed me his

and Malter handed me his. In the beginning there was

an understanding that Coates and Malter would play ball

and I would be the manager, and Coates and Malter and

myself were going to split three ways. That was the deal

in the Coates combination. Mr. Malter was to put up

half the money and Mr. Coates half the money. I knew

all the time that Mr. Malter never put up any money. We
were fooling Coates. Coates believed Malter was putting

up 50-50 all the time. We had two deals, one deal with
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Brix to start with, and another deal with Coates to start

with. Malter and myself were in all of them. We kept

no separate record or accounting at all.

I met Coates for the first time in October, 1930. I met

him on the street and out of a blue sky. Malter and

myself were driving along the street and he says, "There

goes Coates; he is interested in some kind of a proposition

like this. Let's touch him up for a little money." Malter

stopped and talked with him a little bit. I did not meet

him then. Malter and Coates did not go into the Bank of

America that I can recall. Malter came back and reported

to me, "I think he is all right; I think he will put up

some money." Malter explained to me what he meant

when he said Coates was interested in a proposition of

this kind. He said in a booze deal. He did not mention

a grape concentrate deal. I heard that mentioned many

times, but not at that particular time. I heard it on the

street, but not between us before this indictment. I never

heard Malter mention about a grape concentrate deal with

Mr. Coates. I met Mr. Coates out at Mr. Maker's house

a little later.

The arrangement was that each one was to go 50-50.

It was agreed that those two furnished the money. I was

not supposed to put in a thing. I was going to get a third.

At that time I was not to get any salary. I was to get

expenses. I was never to get a salary in the Coates-

Malter combination. It was just a split on the profits.

The Coates-Malter-Stumpf and the Malter-Brix combina-

tions never did get together. They were always kept

separate. I never told either of them that I was building

stills. The deal was that Coates and Malter were supposed
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to put in the money 50-50, and out of the profits I was

supposed to get a third.

After this little talk Mr. Coates seemed to become very

enthusiastic. We had already bought the tanks from the

Compress Company when we got Mr. Coates into it. We
had had those probably 30 days. I don't believe we told

Coates anything about having the tanks. We bought

three of the tanks with Brix's money, Brix's second $500.

Those tanks cost about $42 apiece. Malter and Coates

went downtown and came back with $500 apiece in cash.

They came back to the Malter ranch. Each one of them

handed me $500. Malter did actually give me $500. I

did not slip it back to him on that day. Later on he got

it back. After Coates and Malter came back from San

Francisco, Malter asked me, he said,
uYou better give

me some of that money." He said, "Give me my $500

back." So $500 was all the money that I had. That was

the money that Coates put up, the real money. The other

was just make-believe.

Then we continued to talk about locations. We had

talked about locations before. I said the Smith ranch.

That is out behind Clovis, about six or seven miles. There

are a couple of vineyards right close. Most of it is grain.

There are vineyards pretty much from there on into

Clovis and clear on into Fresno.

When we started in we agreed to start in right away,

start in operation and get busy and do something. We
were going to do it very quickly. We meant to start

manufacturing alcohol. As to how long it takes to make

a still that depends on who is making it. I don't know

how long it would take a real mechanic, working in a
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legitimate way, to make a still. I never made one. I

guess it would take half a dozen days. I told Coates it

would take 30 to 40 days, maybe 50 to get to operating.

It was Malter that first suggested going to Coates and

trying to get some money out of him.

O. It was his own thought. Did Malter suggest him-

self that we gip Coates to the extent that "I will pretend

to be putting in 50-50 and mine will be slipped back to

me under cover and we will use Coates' money?"

A. Yes, sir.

Q. Malter suggested that too?

A. Yes, sir.

Q. Did Malter tell you that he had known Coates all

his life and had gone to school with him, was a friend

of his, gone to the house?

A. Yes, sir.

Q. And lived with him? And that did not bother you

at all, I presume?

A. No, sir.

I went to San Diego and spent $40. I saw Smith when

I was down there. Smith was undecided about leasing

the ranch. I told Smith we wanted to rent the ranch as

a cattle ranch. It must have been a week or so thereafter

that I again spoke to Coates about money.

I did not keep Coates advised as to ail that I was doing,

some things, but not all. I never told Coates that Olson

and myself were going to build this still. Cap Olson and

I never built this still. We never agreed to build the

still. I didn't tell Coates that Olie Olson was building a

still for me. I didn't tell Coates who was building a still

for me building a still for me.
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We used some of Coates' money in building the still

that Olie Olson was building for me and Brix and Maiter.

The deal between me and Brix and Maiter was an entirely

different deal from the deal between me and Coates and

Maiter, but we did use some of Coates' money in the deal

between Brix and Maiter and myself. The deal dropped

with Brix at that time. It dropped about 40 or 50 days

when we first started. Brix had clear run out on me on

this job before I called Coates in on this deal.

I don't know whether the statement in the indictment

that Coates paid $500 in September is correct, or not. I

don't remember the dates and if the $500 was put up by

Coates September 19, 1930.

Q. Well, supposing the date when this $500 was put

up was September 19, 1930, then you are all mistaken

about Brix being out of it at the time Coates first came

in, is that correct?

A. I don't remember the dates.

Cap Olson never worked on the still. Olie Olson didn't

finish the job of constructing the still on the Maiter ranch.

First the material was put up there between Brix, Maiter

and myself. That was the latter part of August or Sep-

tember, somewhere in there. Anyway, Brix stayed in the

deal 30 or 40 days after that, maybe 50 days.

I went out to the Fresno Compress Company with Hugo

Maiter to buy those tanks. That was Brix's money at that

time. I don't remember the date. I bought those tanks

when I came back from San Diego. We went over there

and bought five tanks. The capacity of those tanks was

7200 gallons each. You can use those tanks for anything,

for water, or anything. They are the same identical tanks
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that you would see in any grape concentrate or in any

grape juice business. You can use those tanks for any-

thing; for water or anything. I discussed with Mr.

Malter and Mr. Coates the capacity of these tanks. We
would need almost 40,000 gallons in tankage to turn out

250 gallons a day. It takes quite a bit of mash. You

have to wait for fermentation. Sometimes you have to

wait. It all depends on the weather and the building

you've got. It would take longer than two weeks in the

month of November. I bought five 7200-gallon tanks,

and they were hauled out there to Malter's place. Brix

had already bought three. They cost about a cent a gallon.

It will all run up to about $350 or $400.

I told Coates that I had put up a deposit on a still that

I was going to buy in Los Angeles. I didn't tell him

how much it would cost. I told, him that would depend on

the capacity, but I did tell him I actually put up a deposit

on it. That was not the truth. I told him I was going

to get a still. I told Coates this less than 30 days, about

15 days, after he had put up the first $500. The conver-

sation occurred out at Malter's house. Hugo Malter was

there. We were in the front room. I told Hugo Malter

the same thing. He was present. He knew it was a fake.

After Coates put up the $500 the first time I got more

money out of him later on. It must have been 7 to 10

days after, Coates gave me the next money. He didn't

ask me what I did with the first thousand. I never said

a word. I told him about the trip to San Diego and that

it cost $40, and I told him that we bought some tanks

with the other thousand. I told him I wanted the next

money to keep the project agoing. Hugo Malter was with
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me. Hugo said, "Well, I am willing to put in more."

Malter and Coates decided among themselves as to how

much more they would put in. The understanding was they

would keep on putting in money until it was completed.

Neither one of them said anything about what had hap-

pened to the first $1000. I guess all Hugo would have

to say to Coates was, "Just give me $500." When Hugo

told them he got the money without any explanation, be-

cause he always got the money.

I told Coates about the Caruthers deal before I got the

first five hundred. He seen the Caruthers place. He

seen the Foss ranch before he put in any money.

Q. He never—he never was out to the Caruther's

Ranch but always went far, wide, and around it?

A. Beside the place.

I told the Caruthers man I wanted that place for farm-

ing, raising horses, turkeys, and so on. I got the name

of the party. It was Morton. It was in October, some

time. I never told Coates what the still would cost. I

sent tanks out to the Caruthers place. Andreas hauled the

tanks out, and he hauled them back. That was some time

in October. Before he hauled them out, I went down

and bought this truck from a man named Walsh. Malter

was along. Mr. Walsh was there and Mr. Coates. Mr.

Coates said, "We will buy this Chevrolet truck." I don't

remember the price. I believe it was four and a quarter,

something like that, or five and a quarter. It was a used

truck. Malter said it was O. K. with him. It was agreed

between Malter and Coates and myself that we would use

the truck to haul, that we would use the truck just for

transportation, hauling tanks and equipment and alcohol.
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We didn't tell Walsh that. We weren't going to tell

Walsh anything. I knew a truck used for hauling alcohol

could be confiscated. Walsh didn't ask anything about

what the truck was to be used for. I don't remember who

paid the $100 on the truck, whether I did or Coates did.

I was treasurer of the organization and had the money,

but I don't remember who paid it. The truck was to be

part of the Coates-Malter-Stumpf combination, part of

the company's property. Neither I nor Mr. Malter ever

made any claim to the truck. I did not hire Andreas but

directed him and paid him for labor. I don't remember

the amount, I kept no record of it. I paid him cash. I

took a pressure system besides the tanks out to Caruthers.

The pressure system cost $125. I bought it from a man

named Kerr, whom I had known for a couple of weeks.

Malter introduced me to Kerr. Malter told me that Kerr

could be trusted and he knew how to set up a still.

I told Mr. Coates that I had bought a water system;

that I would have to have it for a still. I never sent any-

thing out there that looked like a still. There was nothing

of any still sent to that place, nothing at all. I told Coates

I was getting an electric burner out there, and I told him

that I had made arrangements with the water company

to be connected up with power and that I was getting an

electric burner. I ordered an electric burner. I don't

remember what it cost, but I think about $22.50 apiece.

There must have been six or eight of them. The

burners arived and I saw them at Malter's house. I gave

Malter money, and I presume he paid for them. I don't

remember how much money. I don't know whether

Malter made a record of it. We never used the burners
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out there. I don't know what became of them. I guess

Malter has got them.

I did not tell Coates that Kerr was competent to build

a still. I did not tell him Kerr was a dead shot. It was

never mentioned in my presence. I never heard of his

being a dead shot with a revolver. I never knew that. I

told Coates that Kerr had been in the bootlegging busi-

ness, and I felt sure after talking to him that we could

trust him. Kerr had told me that he had been in the

bootlegging business. He said he was handling, peddling

small bottles. Kerr worked for me about 30 days. He

was to get $5 a day. I paid him in full. Besides Andreas

and Kerr, a man was working out at Caruthers, named

Cannon. He was supposed to live on the place and take

the lease of the ranch. He was the man that actually took

the lease. I told him what I wanted the business for, and

he said all right. I was to pay him $5 a day until the

plot started to going; and then I was to pay him $10. I

told Coates I had abandoned the Caruthers deal. I looked

for another location, and told Coates I had found it. The

things were brought in from Caruthers before the Foss

contract was signed. I told Coates about the Foss ranch

some time in December. We took him up there and

showed him what was up there. Malter was with us.

That was after the Foss deed was signed. The tanks and

all were set up at the time that Coates first went to the

Foss Ranch. The mash was in. I showed Coates the still

some time in December. To my knowledge, from Septem-

ber clear through to December Coates had never had a look

at the still, and yet he was down at the Malter place

almost daily. He lived out there for awhile with Malter.
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But neither Malter nor myself ever told Coates that the

still that he was in on was right there in the Malter

library. I didn't tell him it was there because I was

afraid he might let it out. We trusted him but he done a

lot of talking. We let Brix know where it was. We
never told Coates at all about Olie Olson having anything

to do with the still. I don't know whether Coates ever

knew that Olie had anything to do with it.

When we moved off the Caruthers place Coates wanted

an accounting of all this money, wanted to know how

much money he had spent. I don't know the exact date

of this. We had an accounting with him. Coates and

Malter were there when this little yellow sheet was made.

I got this little sheet off Maker's desk. He has a lot of

sheets like that there. It was his own letterhead, his

own letter stationery.

Q. Hugo Malter's?

A. Not Hugo's, but Malter , something like that.

O. Who was

A. Stationery.

Q. Yes, but what was the business, Malter

THE COURT: Strike that out as immaterial.

MR. SAVAGE : Well, if the Court please, I am going

to ask for an exception, unless—may I have the privilege

to make the point on that ? I want to show that this

witness knew all about the syrup concentrate deal, put in

evidence the Malter Syrup Concentrate deal.

THE COURT: The ruling is made.

Whereupon the defendant Coates, through his counsel,

duly excepted to the ruling of the court.
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I never heard Malter mention in the presence of Coates

the Malter business.

Q. What was that business?

A. I don't know. All I know is that it was a winery

years ago.

THE COURT: That is the question that the Court

just said is immaterial, is it not?

MR. SAVAGE: I did not so understand.

THE COURT: Is not that the identical question?

MR. SAVAGE: Oh, not at all.

THE COURT: What?

MR. SAVAGE: Not at all.

THE COURT: Well, it is the Court's view that it is

the business of the Malter Moro Company, is it not, and

that is your understanding of it, Mr. Savage, is it not?

MR. SAVAGE: I beg your pardon, I did not have

that understanding. I wanted to know whether if he

knew what the Malter Moro business was.

THE COURT: Well, that is precisely it. I said that

I regarded that as immaterial a moment ago. Now, you

are asking it again, aren't you? Strike it out.

MR. SAVAGE: Well, he has already testified that

he never heard anything said about a grape concentrate

business, and we know that this Malter Moro was a grape

concentrate business, and I think it is perfectly proper,

and I except to the ruling of the Court, and note an ex-

ception.

1 don't know where Malter kept that statement of the

expenditures in this conspiracy, whether he kept it in a

drawer or in his pocket. I believe there was only one

page of it, written in pencil on just one side. I don't

remember the last time I saw the statement.
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Either in October or November, Coates wanted to know

what had been done with this money. I kind of called

off what I could think of that was expended. I don't know

what the amounts are at this time. One was $375 for

rent. I don't know the amount, but I paid it. It was for

the Caruthers ranch. I gave an item of $150 for light

and power. There was a deposit on the place for light

and power. I don't know how much. I don't remember.

I told him I had spent $100 for tanks. I don't remember

what it all was. I wrote the items down on a card of

this kind. I had an item of $100 for a truck, and the

water system was $150, and the tanks were $210, five

of them. This was money that we had spent up to that

time. We had never used any still up to that time. Gas

and oil bill were for my automobile. I put down an item

for $50 for gas and oil.

I did not tell Coates that any of these expenditures went

into a still. Then there is $1250 for machinery.

At this point there was offered in evidence as Govern-

ment Exhibit 4 the paper cr instrument from which the

witness was reading the figures already testified to. The

offer was objected to by the defendant Coates, on the

ground that no proper foundation had been laid therefor.

Thereupon, upon questions propounded by the Govern-

ment, the witness stated that he saw defendant Coates

make the memorandum of the items on the card or paper,

on a similar card or paper ; that he saw Coates write on

a card at the Malter house. It was a card like the one

offered in evidence.

By MR. McNABB: Q. Mr. Stumpf, did you see

Mr. Coates make the memorandum of the items that are

on that card, you have seen the card, or on a similar card?
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A. On a card of that kind, yes.

O. And he took those down at whose suggestion, who

was there?

A. At his own suggestion.

Q. At his own suggestion. And you saw him write

those items on a card at that time, did you?

A. Yes, sir.

5j> 5|C 3|C 5JC 5j£ 5j£ >Ji 5fC 5{^

Q. And on a card identically like that yellow card

that you see there?

A. Yes, sir.

MR. McNABB: We offer it in evidence if the Court

please.

THE COURT: Well, were they the same items or do

you recall the items that are on that card now?

A. Yes, I believe they are the same items that were

called for.

MR. SAVAGE: Well, I want to object to the admis-

sion of that in evidence, and also, to the method of exam-

ination of THIS witness at this time.

MR. McNABB : Well, you brought it out, Mr. Savage.

MR. SAVAGE : I had a perfect right to bring it out

in cross-examination, because he said Coates said

—

THE COURT: Proceed with the examination.

THE CLERK : Is that admitted, your Honor.

THE COURT: Yes.

MR. SAVAGE: Note an exception, please.

The item of $1250 for machinery was so made because

we never used the word "still". Up to that time we had

never told Coates that we had a still or were going to

buy one or had an option on one. We never told him
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about a still. He knew that we had bought a still. We
told him so. We had not bought a still. The $1250

item was for copper for the still and for labor, and so on,

for the building of it. I say that he knew that we had

bought a still, that we bought a still. No, I do not say

that he knew that we bought a still. We told Coates we

bought a still because we did not want him to know that

Olie Olson was building one.

Q. By MR. SAVAGE: Was there any other still

mentioned ?

A. Yes, sir.

Q. Which one?

A. The one that is over here.

Q. Why you just told me that you did not mention

that, would not tell him about it.

A. It was mentioned up on the Foss ranch. He seen

it up there.

O. Well, you did not take it up on the Foss ranch

until up along in December, and you told me this con-

versation took place in April.

A. It was for to buy copper and so on to build a

still but we never told him, we told we had purchased

the still some place.

I don't know whether I told him about how much cop-

per had been bought.

I went up to the Foss ranch with Coates. I came out

to Maker's house, and Malter and Coates were together.

Coates said he would like to see that equipment once. I

said all right, that we would go up. I don't remember

the exact date. It was before Christmas. It was maybe

10 days after we bought the Foss ranch. The still was
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all set up there at that time. We went up at night, in

my car.

We did not tell Coates that anybody else had any in-

terest in the still at that time. The next time Coates

went up with me, it was about a week later. He wanted

to see the outfit again, see how it looked about that time.

We came right back that time. On the way up and back

we had conversation, but I don't remember what we talked

about.

After that Coates took me up again one Saturday

afternoon. At that time the still was not being operated.

We had not yet started to operate it. Coates and I went

into the barn and looked at the mash, and so on. I told

him in a few days, or maybe tomorrow, we will start the

pot.

I was up there again when Coates and Olson came up.

Coates told rne he was going to put a man in charge to

run the place. I said I was dissatisfied and that I would

give him everything. I told him that out on the G. H.

Malter ranch. That was a day or so before he took

Olson up. On that trip we took them into the barn and

showed him everything. Cap Olson examined the mash;

looked at the equipment. Olson said that as far as he

could see, it was all right. He said that the still was all

right and that everything was all right. When we went

outside, Slim Kenney came up to me and said that the men

wanted some money before they'd run the pot. Proctor

was there.

I took a sample of the alcohol that was run. I stood

there and watched it. Jim Proctor and Slim Kenney and

myself ran it. I don't remember whether Olie Olson was



104 J. L. Coales vs.

(Testimony of Alexander Stump f)

there, or not. I told Kenney and Proctor that Coates was

one of the parties. Coates was not there when I told

them. I did not tell Coates the sum but told him they

worked so many days at so much a day.

Q. What did Coates say about paying them?

A. He would run the stuff first and then have the

money."

We got a very little alcohol, a little bottle full, a mayon-

naise bottle full. I brought it down to Coates. It was

alcohol. Coates drank some of the pure alcohol.

In January, after this trouble, I had a conversation with

N. Lindsay South. I said to South that Coates was up

there last night and released me off the ranch, and Coates

is all blowed up now and the men want their money, and

I says there is a hell of a squabble at that time. I says

maybe you can put Coates, if we could at least get straight-

ened up and quick, but as far as dead-shots and shooting

anybody, there was never anything mentioned around.

Lindsay South said he would see Coates about it. I saw

South again on the following Monday morning, at his

office. Mr. South knows practically the whole deal as well

as I do.

After that I went to Frank Curran's office and asked

Curran to make a demand for $2380. I told Curran that

the men have so much money coming, and I demand so

much for my part. I says that it will be a tough time

getting it, but we could write them a letter. He said "We
might be able to scare him into it and have him pay up."

I did not hear the letter dictated. Mr. Curran said that

he would write the letter. That is all I know. I never

saw a copy of it.
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I was born in Fresno, and lived here all my life; am 31

years old. The two crimes of which I was convicted, as L

have testified, were the only crimes of which I have been

convicted. Since my arrest I have spoken to officers of

the Government. I have spoken to Mr. Ohannesian and

Mr. Whitfield and other agents.

REDIRECT EXAMINATION
0. By MR. McNABB: You testified that you intro-

duced Mr. Coates to Kenney and Proctor, did you not?

A. Yes, sir.

O. Now I will ask you what name you introduced

Mr. Coates to Proctor and Kenney under.

MR. SAVAGE: Just a moment. I object to that as

not proper redirect examination.

THE COURT: Overruled.

Whereupon the defendant Coates, through his counsel,

then and there duly excepted to the ruling of the Court.

A. Why, I do not remember under what name, but he

gave me some name to introduce him to Proctor and

Kenney.

MR. SAVAGE: Just a moment. I ask that that an-

swer be stricken out as the conclusion of the witness. If

he wants to say what Coates said that would be conversa-

tion.

THE COURT: Overruled.

Whereupon the defendant Coates, through his counsel,

then and there duly excepted to the ruling of the Court.

THE COURT: Did not introduce him under his own

name?

A. No, I did not introduce him under his right name.

Q. BY THE COURT: You knew his right name?
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A. Yes, sir.

Q. BY MR. McNABB: Did you do that of your

own volition, or did Mr. Coates ask you to do it?

A. Mr. Coates asked me to do that.

I pleaded guilty in this case some time ago. I pleaded

guilty voluntarily.

Q. BY MR. McNABB : Has the Government offered

you any inducement or immunity, or anything of that

kind?

A. No, sir.

Q. BY MR. McNABB: By reason of your coming

here to testify?

MR. CURRAN: Just a minute. I move that that

answer go out until I can put in my objection.

THE COURT: It seems to me the presumption would

be that everything thing was voluntary. And particularly

with respect where the officers of the Government are con-

cerned. It seems to me that would be immaterial at this

time, and irrelevant and incompetent.

MR. CURRAN: Pardon me, your Honor. In all

courtesy and deference to the Court, I want to take excep-

tion to your Honor's remarks that the presumption is that

the plea would be voluntary and assign it as error preju-

dicial to the defendants.

THE COURT: Yes, you can have an exception to

that,

MR. SAVAGE: On behalf of Mr. Coates, I want to

ask for the same exception.

THE COURT: All proceedings under the law are

deemed to be fair and regular.
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A. J. OLSON,

a witness called by the Government, after first being duly

sworn, testified in substance as follows

:

My name is A. J. Olson. I live in the vicinity of Fresno,

and have lived here for 15 years. I am a brother of Olie

Olson, the defendant in this case. I know Mr. Malter.

I know defendant Brix. I met defendant Arkalian once.

I don't know Kirkorian. The first time I saw Proctor

was out in a room where I was waiting. I worked out

with Proctor, but I never knew him, never knew that was

him.

I met Brix about September, 1930. Malter was with

him. I met him at my ranch. Malter introduced Brix to

me and wanted to know where he could find a man to

build a still. I think Malter asked the question. They

were about three or four feet apart at the time. I saw

Mr. Brix a week or ten days after that. Mr. Malter was

with him at that time. I saw him in my yard. I had no

conversation with him then.

When Malter asked me if I knew anyone who could

build a still, Brix did not say anything.

I am acquainted with defendant Coates. I met him

shortly before this case came up. I was introduced to him

by Mr. Malter on my own place. I had not known Coates

before that. There was no conversation that I know of

on that occasion. I don't remember what they talked

about at that time. I don't remember anything at all that

I said to them or that they said to me on that occasion.

Of course there was some talking but I could not recall

what it was. I never saw Mr. Coates after that until the

time I went up to the still. At that time he came to my
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house and nobody was with him. We went out and took

a ride. On the road going- up Coates said something to

me. We were not talking much about the still. When we

got up quite a ways he told me he was going to show it

to me. He told me he was going to show me the still and

see if he got "gypped" on it. There was nothing else said

on the way going up. When we got there we met Mr.

Stumpf. He took Coates and myself in the barn and

showed us the whole apparatus, tanks, still, the boiler, and

mash. Stumpf said to me, "Well what do you think of

this still?" I said, "It might be all right if it was put up

properly, but" I said, "it will never run that way." What

was wrong with it was that it was set up backwards. The

whole business more than any part of it was wrong. I

saw about 2000 gallons of mash. The still was in the

barn on the Foss ranch. I went up on a ladder and put

my arm down in the tanks and I got some on my hands

and took it out and tested it and it tested like syrup. I

guess it was sugar and water. Stumpf said it hadn't been

working good because it was too cold. Coates was there

when this statement was made. Coates did not say much

of anything because he did not know much about it. He

said "Can you make anything out of that?" I said, "No."

"Well, there is nothing but syrup and water, and that is

all you have got." Coates said, "Do you think that still

comes from Los Angeles?" I said, "I don't know."

"Well," he said, "Stumpf told me he got it in Los An-

geles." He told me he paid $2000.00. Nothing else was

said at that time.

Stumpf came outside and an automobile tooted the horn

and Mr. Stumpf went out and left us in a dark room in
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there and we stayed there for ten or fifteen minutes. We
thought there was something* up so we sneaked around

and found doors and crawled through the hog pen and got

out of there. I mean myself and Coates. We crawled

over the fence and went up to the house. We went up

to the house and something was said about something to

eat. We had a bit and walked out to the gate and met

Stumpf and then we walked out over the hill to the spring,

and they were talking on the road and I was bringing up

the rear a little bit. When they got to the spring there

they had an argument. I don't know what they were talk-

ing about. They got into a battle royal. Then we started

back. They came on back to the house and Stumpf asked

Coates for more money. He said, "To hell with you, you

don't get any more." So then Stumpf says, "Out she

goes," and "Let her go" Coates says. I don't know what

he referred to by "out she goes." Stumpf said that to

Coates. I did not hear Kenney or Proctor or anybody

else say anything at that time in connection with the still.

I know defendant Arkalian. I just met him the one

time that he came to my house. Mr. Coates was with him.

That was in February 1931. They came together and I

had a little conversation with them in the yard. Coates

said "I thought I was the only one in this game." I think

that is what he said. Arkalian said that Stumpf was a

rat, I believe.

CROSS-EXAMINATION
Of course if you run a still you had to make your own

mash before you made the alcohol. I ran my arm down

into this stuff and the most you could make out of it in

the light of your experience was a little syrup. Mash is
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only a name. This mash was all sugar and water. In

addition to this, if they were going to make whiskey they

should have put corn in it and if they were going to make

brandy they should have ground up some grapes and let it

ferment. When it contains three or four per cent you get

low grade stuff.

REDIRECT EXAMINATION
I have talked to various people about this case. I talked

to Mr. Lindsay South, the attorney, about it and I talked

to Mr. Savage, attorney for defendant Coates about it.

They wanted to know if there was any alcoholic content

in that sugar and water—that mash—and I told them no.

That's all that was said.

E. PUSEY CAIN,

a witness on behalf of the Government, being called and

sworn, testified in substance as follows:

My full name is E. Pusey Cain. I live on Peach Ave-

nue, Fresno, California, have a ranch out there. I never

made a lease on that ranch or negotiated for it with Mr.

Hugo Malter or Mr. Stumpf. I got some tanks from

Hugo Malter in October 1930. I did not haul these tanks

to my ranch. I think a Japanese by the name of Hatta

hauled them. I made an agreement with Hugo Malter for

some tanks. He said, "I will get you some tanks." There

were lots of them on the St. George but most of them

were in use. I had been there for seventeen years. I

have three, four tanks there at present. Originally I had

seven or eight. I had control over them and thought they

were all coming to me. Part of one is there yet. The

others were hauled away in October or November by the
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Japanese and a white man whose name I do not know.

I had no conversation with Stumpf or Malter regarding

a still or leasing my property for the use of a still.

CROSS-EXAMINATION
One time Mr. Malter brought Mr. Coates around there.

He and Coates and Stumpf. Malter and Coates and

Stumpf were there. They looked around the grape con-

centrate plant I had there. I was introduced to Coates

that day. I showed him around my plant. I was actually

constructing a plant at that time for grape concentrate.

This was not anywhere near the Malter place. I had an

arrangement wTith Mr. Malter about furnishing him this

for the grape concentrate plant. It was just a verbal

agreement at that time. The agreement was to supply him

with some tanks. He was to have no interest in the grape

concentrate plant. I was going to put that up for the

plant. The idea was that when these people came over

they came over to buy a syrup plant that I was construct-

ing the tanks for. I have operated a grape syrup plant

since last October. Before that I was employed at the

G. H. Malter place for about sixteen years. There was

a grape syrup plant there. , I ran that place. The tanks

were the kind used for receiving grapes in grape concen-

trate plants. They were different sizes and shapes. I saw

Coates over at the Malter place. There is a still in the

grape concentrate plant at the Malter place. It is about

four feet high. I bought that still. I never heard at

any time any statement made by Stumpf, Malter or by

Coates about Coates being interested in a still. I never

heard Coates or Malter or Stumpf say anything about

manufacturing alcohol. I heard them say something about
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being interested in the manufacture or sale and distribu-

tion of grape syrup concentrate. Malter was engaged in

selling concentrate. He bought some from me, and that

was when he had a store on Merced Street.

WILBERT G. WHITFIELD,

a witness on behalf of the Government, after being called

and sworn, testified in substace as follows

:

My full name is Wilbert G. Whitfield. I am a Federal

Prohibition agent. I held that position in Fresno in 1930.

I was at the Foss ranch. Agent Clements and a special

agent by the name of Graff were with me. I saw tanks

and vats at that place. We took nothing from the vats,

but I took a sample of half a gallon bottle of mash from

the gravity tanks that was at the still location in the barn.

I took it into my custody and took it back to the evidence

room, to the Bureau of Prohibition. I retained possession

and control of it since then. [ gave it to Government

chemist named Stribling. That is identical. Identical

stuff that I took from the Foss ranch at the time I re-

ferred to. Nobody else had any possession or control

over that after I took it from that time on until I gave it

to Mr. Stribling, the Federal chemist. It has been in my

possession and control from the time I seized it up to the

present time. I took the sample and have had it in my

possession ever since. This ferments after you get it and

hold it. It was tested shortly after I got it in my posses-

sion. The date I turned it over is on the bottle. It was

shortly after I got it, within a few days. When I got

this sample from the tank on the Foss ranch the ranch

was deserted with the exception of some Forest Rangers.
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It was practically deserted with the exception of some

Forest Rangers who were patrolling there for fire. There

was nobody on the ranch. I have no idea who put this

liquid into that tank container that I took it from.

Whereupon the bottle of liquid mash was offered in evi-

dence as an exhibit by the Government.

The offer was objected to on the ground that it was too

remote, not connected with the defendants and not shown

who put the liquid mash into the tank receptacle.

The objection was overruled by the court, whereupon

the defendant Coates, through his counsel, then and there

duly excepted to the ruling.

The bottle of liquid mash was thereupon introduced in

evidence as Government's Exhibit 6.

FRED D. STRIBLING,

a witness on behalf of the Government, after being called

and sworn, testified in substance as follows

:

My name is Fred D. Stribling. I am a chemist. I have

been in this line of work since 1921, I mean with the Gov-

ernment, this work. I have had this, Government Exhibit

6, in my possession before. I received it indirectly from

Mr. Whitfield. He told me that there was some mash he

wanted tested. I tested it. I found it to be mash contain-

ing 3.24 per cent alcohol by volume.

CROSS-EXAMINATION
I received the sample some time before April 17th. I

failed to put the day on here. It might have been a week

before. It was while I was here attending court. Mr.

Whitfield told me he just received a sample, just brought

it in. I made the test some time prior to April 17th.
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Liquid like that, such as you have in that exhibit, changes

from time to time, according to the conditions that sur-

round it. It depends upon conditions and the amount of

sugar present whether the alcoholic content would increase

during a period of some months. It was fairly warm in

the month of April. That would have something to do

with the alcoholic content, provided there was enough

sugar. I cannot tell from my examination of this speci-

men what the alcoholic content of this liquid was in the

month of January 1931. I cannot tell what the alcoholic

content was in the month of February 1931.

Whereupon the defendant Coates, through his counsel,

by motion applied to the court for an order striking from

the record all of the testimony of the witness Stribling upon

the ground that the testimony was at variance with the

allegations of the indictment, in that the charge against the

defendant was conspiracy to possess and manufacture a

still and not conspiracy to manufacture liquor, and that

any evidence concerning the possession of liquor or manu-

facturing of liquor or alcohol was irrelevant and imma-

terial.

The court denied the motion, whereupon the defendant

Coates, through his counsel, then and there duly excepted

to such ruling.

FERDINAND ANDREAS,

a witness called on behalf of the Government, after being

duly sworn, testified in substance as follows:

My name is Ferdinand Andreas. I live at Salinas. I

went over there last October and stayed there until June.

Then I moved back to Fresno for a couple of weeks and
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I went back up there again. Prior to living- in Salinas I

lived in Fresno. I was born and raised in Fresno. At

one time I was employed by Mr. Coates, one of the defend-

ants in this case. I see Mr. Coates in the court room. I

think I went to work for Coates in March 1930. I worked

at a filling station, gas and oil, as a salesman. I worked

there I think until September 1930. In September he put

me on a different job. He asked me if I wanted to work

for $5.00 a day and I told him I did. Before that I had

been getting $90.00 a month. He said he was going to

buy a Chevrolet truck and wanted me to drive it. I ac-

cepted the change from the station job to the truck driving-

job. I got a Chevrolet truck.

The next day he and Mr. Malter and Mr. Stumpf came

out and they gave me a receipt for $100 payment on the

truck. They said the Chevrolet truck would be out that

night. They told me that it would be out that night so

they brought it all right and I signed a contract in the

office there by Mr. Coates. They had the truck put in my

name. They said they were going to start up a syrup

plant and they wanted me to haul some stuff for them.

They gave me no explanation as to why they put the truck

in my name. I never asked why. I thereupon began driv-

ing the truck. Coates told me to take orders from Malter

and Stumpf and if there was any come back, or if there

was anything wrong that I didn't like I should come back

and let him know because I was his employee. After that

I worked driving the truck. The truck was kept at my

place. I didn't work at the service station any more but

I went over to fill gasoline and oil whenever it was needed.

I did not pay for the gasoline and oil when I got it. Mr.
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Stumpf was supposed to pay that bill. The first thing I

did with the truck was that I went out and cut some alfalfa

for turkeys and fed them. After that I hauled some pipe,

we pulled out of a fellow's place and hauled it over to an-

other place out here east of Fresno. I hauled some pipe

and there was a motor. I hauled it out to the ranch I

think it was the Kane place.

My next haul was some brick from a brick yard over

to Mr. Kane's place. My next job was to haul some posts

and some larger timber and some lumber, and some lumber

barrel staves. I hauled that from a warehouse here south

of Fresno. I think that is all I hauled over to the Kane

place. They told me to go out to Caruthers and clean out

a place out there. There were a couple more men there

besides me. They were Mr. Cannon and Mr. Kerr. I

found them on the place when I got there. Cannon moved

his stuff out there with some lumber. I moved it. I took

some lumber out there and I think there were some tur-

keys we hauled out there, a few turkeys. I hauled some

nails out there and hammers and some black paper, two

rolls of it. We worked there cleaning out the barn and

leveling a place in the barn.

At this point the defendant Coates, through his counsel,

objected to further evidence as incompetent, irrelevant and

immaterial and not within the allegations of the indict-

ment, there being no charge in the indictment that anything

was done at Caruthers. The objection was by the court

overruled, to which ruling the defendant Coates, through

his counsel, then and there duly excepted.

While I was on the ranch at Caruthers some men came

and looked in the barn. After this Stumpf came out and
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he and Cannon and Kerr had some kind of a deal there

together. I was there in the house when they made some

kind of an offer. Stumpf offered Cannon $10 a day if he

would stay and he said he was not going- to stay there,

and he offered him $20 a clay and he would not stay. That

was right after the men came and looked in the barn. I

reported that to Coates when I saw him. He told me to

go back out there and stay until somebody came. Nobody

did come out. Stumpf was supposed to come out there

but he did not come out there. I went back to Fresno

again. Right after that Kerr and Cannon packed up their

stuff and left and after they left I stayed out there a while

and went back to,Fresno and went over to Mr. Coates and

told him about it. After that I moved the stuff away

from there. It was that night, the same night. I was

told to go home. Coates told me that. Coates and Malter

told me that if Stumpf would not come out there to go

back to Fresno so I went over to Coates and told him that

those fellows had left. While I was in the office of Coates,

Malter and Stumpf drove up and asked me what I was

doing. I told them I had come in, there was nobody out

there and I was not going to stay out there alone so Coates

and Malter and Stumpf told me I should go home. I

went home. That night about twelve o'clock Coates and

Malter came over and woke me up and told me to come

out and move all that stuff back in the Malter garage.

A. Well, Mr. Coates knocked at the window and called

my name and then I got up and looked out of the door,

and he told me what to do, and I went out and I think the

first two loads we hauled in, I think there were four loads

we hauled in. The first two loads, by brother-in-law
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helped me. It was heavy stuff * * one man could

hardly handle it.

Then I came to the office and told Coates I was quitting,

I did not like the job and he transferred me to Salinas

where he had a service station. He did not continue my

wages at $5 a day but gave me $100 a month. I assigned

the truck to them before I left, in Mr. Coates' office mak-

ing payments on it. It was his. I signed it over on the

bottom of the contract and gave him a $100 receipt.

In June 1931 I had a conversation with defendant

Coates at Salinas about the truck. He had an affidavit

which showed on there that I would sign it over in full

power of the lawyer to go and get the pink slip for the

truck. The lawyer was Mr. Lindsay South.

Q. What was said by Mr. Coates about your signing

this affidavit?

To this question the defendant Coates, through his

counsel, objected on the ground the same was irrelevant,

incompetent and immaterial, and on the ground that the

affidavit had not been produced or shown to the witness.

The objection was by the court overruled, to which rul-

ing the defendant Coates, through his counsel, then and

there duly excepted.

A. Well he wouldn't give me my pay check unless I

signed that affidavit. So me and him—him and I—we

drove down town, we tried to get a notary public's office,

he wasn't around then, so we gave a check to his manager

and told me to come in the morning to have it signed. I

did. After I signed it the manager took it and gave me

my check. I have not seen it since
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Whereupon the defendant Coates, through his counsel

by motion, asked for an order striking the answer of the

witness from the record on the ground it was incompetent,

irrelevant and immaterial. The motion was by the court

denied, to which ruling the defendant Coates, through

his counsel, then and there duly excepted.

Q. Do you know Mr. Andreas why the truck was put

in your name?

To which question the defendant Coates, through his

counsel, objected on the ground that it called for the con-

clusion of the witness on a matter which would be im-

possible for him to know. The objection was by the court

overruled, to which the defendant Coates, through his

counsel, then and there duly excepted.

A. Why, I think they said they were going to put up

a syrup plant and wanted me to haul the stuff out.

CROSS-EXAMINATION
Coates, Stumpf and Malter told me they were going to

put up a "syrup plant." I was discharged by Mr. Coates

about June 11th or 15th.

Q. That was about the time he insisted that you

transfer the pink slip on this truck to him, is that correct?

A. Yes, sir.

Q. And you refused to so do?

A. No, I didn't.

Q. You had already been notified that he wouldn't

need your services any more?

A. Oh, yes.

There was some litigation about the three Salinas service

stations that Coates was operating. He had told me that

he was going to put me in charge and let me take care of
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the business over there and handle it and make me the

Salinas manager. That was after the manager got fired.

He put me in charge temporarily. I had complete control

of Coates' funds, actually collected the payments and

banked the money. After Coates discharged me I did not

go into the gasoline business in competition with Coates

right away. I was working over in Hollister for two

months before that, and I moved to Fresno, and I was

called up by this man that was the first manager for Mr.

Coates—the man that Mr. Coates first fired. His name

was Burton. The affidavit that Coates wanted me to sign

was a paper with reference to the title to the truck. It

had nothing to do with anything else. I am working now

for Mr. Burton in a gas station in Salinas. I did not

sign a pink slip. I signed a contract—a release for the

truck. I had nothing to do with it any more. It belonged

to Coates.

W. G. WALSH,

a witness called on behalf of the Government, after being

duly sworn, testified in substance as follows:

My name is W. G. Walsh. I reside at 3243 Kerckhoff

Street, Fresno, and I am in the truck business. I was

engaged in such business during September, October and

November 1930. During the month of September or

October 1930 I sold a truck to Andreas but not to Coates.

Coates and Andreas contracted for the truck and the con-

tract was made in the name of Andreas. I don't think it

was put in the name of Andreas at the suggestion of any

one. Coates called me and said he had a boy working for

him that wanted to buy a truck and he brought the boy

down there. The contract was made at that time. Malter
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and Stumpf were not at my place of business at the time.

I have a copy of the conditional contract of sale for the

truck, Andreas signed the contract. Andreas was there

two different times. First he. looked at the truck and

later the contract was signed. Prior to either visit Coates

called me on the telephone and said he wanted to buy a

truck for Andreas. I am sure I did not see Stumpf or

Malter. I don't know Malter. At the time the contract

was signed the first payment on the truck of $100 was

made. If I recall it correctly Coates made the payment.

At this point the conditional contract of sale covering

the truck was offered and admitted in evidence as Govern-

ment's Exhibit No. 7.

ARNOLD C. FRANZKE,

called as a witness on behalf of the Government, after

being duly sworn, testified in substance as follows

:

My name is Arnold C. Franzke. I am engaged in the

automobile financing business and was in that business

during September, October, November and December

1930, and in January and February 1931. I know the

defendant D. Arkalian. I know defendant Alexander

Stumpf. Stumpf and Arkalian came to my office to bor-

row some money on an automobile. Arkalian wanted to

borrow $1500. I told Stumpf and Arkalian to make out

an application and to call again the next day. The appli-

cation was made out. It was Arkalian who wanted to

borrow the money but Stumpf was with him. After

looking the automobiles over and checking them we found

that we had to have more security and offered them

$1200 instead of $1500. They said $1200 would not be

sufficient for their purposes and after further conversa-

tion they left without making any loan. That is all there

was to it.
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E. L. KENNEY,

a witness called on behalf of the Government, after being

duly sworn, testified in substance as follows

:

My name is E. L. Kenney. I reside in Reedley and

Fresno. At the present time I am confined in the Fresno

County jail. The jail is here in Fresno, but I have been

in the jail at Visalia. It was for violation of the National

Prohibition Act. I am forty-one years of age. I have

lived in Fresno on and off for thirty years. I am a mar-

ried man and have a family. I have previously pleaded

guilty in this case. I know Alexander Stumpf. I know

D. Arkalian. I have seen defendant Coates two or three

times, that is all. I know who he is. He is one of the

gentlemen sitting over here in the court room. I don't

know defendant Brix. I know defendant Olson. I have

known Stumpf four or five years. I have been employed

by Stumpf. I secured employment from him in the year

1930, a little after the first of December, about the 9th or

10th I imagine. Stumpf came to Reedley to see me all

alone. I know G. H. Malter by sight. When Stumpf

came out to see me he wanted to know if I would be inter-

ested in working at an alcohol still. I told him I would

think it over. Subsequently I met him, about a week later,

in Fresno. He was all alone, and so was I. He said that

he was getting everything ready and he was about to start

this proposition. I told him I would do it. At that time

he did not tell me where it was located. He agreed at that

time to pay me $10 a day. I was to get $10 a day for

working on the job. If I went to jail I got $5 a day for

every day that I was in jail. At that time he did not tell
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me where I was going to work. I was to go to work

when we went to the place. We did not go to the place

that day. I next saw him probably ten days before I went

up to the job. He came and got me at that time. At

that time Howard Foss and his wife were with us. We
picked them up on the wray starting up there. The four

of us went up together. We went to a ranch up near

Auberry. It is known as the Foss ranch. When we got

there there was no equipment there for a still or anything

of that kind. On the place w$ found Jim Proctor. There

was no conversation there that day with reference to the

still. I remained there that day and Proctor also re-

mained. The Fosses came back with Stumpf. Stumpf

came right back up and we started going to work. The

day after wr
e got there we went out looking for location,

looking for water, to see how the water was around there.

We looked all over the place. We had trouble getting

water and wre finally decided to put the still in the barn.

There was some hay in the barn. We cleaned it all out of

one end put it in the other end. We cleaned out the

end of the barn and there was twelve or fifteen barrels

there. We repaired them and filled them full of water

and put the mash on in them. There was no still there at

that time. We started the mash right away. Stumpf

directed the fixing of the mash. Proctor, Stumpf and

myself prepared the mash. There was no sugar on the

ranch when we went there. I brought it, the sugar there.

I had come down from the valley in an automobile. Stumpf

gave me the automobile. I hauled sugar up there. I

hauled 47 sacks all told. I made about three trips.

Stumpf hauled the yeast. I picked it up six or seven
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miles—I went out Tulare Street. There is a Japanese

living on the place. I picked it up there. I believe the

name of the Japanese is Hata. It was his place. Before

that Stumpf and myself and the Jap got the sugar here

in town out of a warehouse on the state highway in

Fresno. I have since learned that the man who delivered

the sugar to us was Kirkorian. It was his place where

we got the sugar.

About a month after I first went up to the Foss ranch

the distilling apparatus was hauled up there. I hauled

part of it and Stumpf hauled part of it. I hauled the base

of the still and the column and Stumpf hauled the con-

denser up.

I am absolutely positive these (referring-

to proposed

exhibits in court room) are a part of the still that was

on the Foss ranch.

At this point the Government offered in evidence pro-

posed Government Exhibits 1, 2 and 3.

The offer was objected to by the defendants as ( 1 ) in-

competent, irrelevant and immaterial; (2) that no founda-

tion had been laid, and (3) that there was no evidence of

any connection between the defendants and the objects

offered as exhibits in the case.

THE COURT: It is admitted under the qualification

heretofore announced with respect to the participation

of the alleged conspirators. Any other objections? Over-

ruled. * * *

MR. SAVAGE : May we note an exception, too.

Thereupon the offer was received in evidence as Gov-

ernment Exhibit No. 1, Government Exhibit No. 2, and

Government Exhibit No. 3.
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I said that I had seen defendant Coates two or three

times. I saw Coates at the Foss ranch twice. I heard

a conversation between Coates and Stumpf with reference

to paying the salaries of myself and Proctor. It was

February 9th or 10th some place along* in there, the 11th

or the 12th. It was in an automobile out close to the

Nielson Apartments, here in town. Stumpf and Coates

were present at that time. I had seen Coates up at the

Foss ranch prior to that time. Stumpf and I went out

there to find out about getting money to pay Proctor and

myself. Stumpf wanted me to ask Coates about the wages

and I told him no. I said, "That is your place to do that."

I said, "I went to work for you." When we got out there

Stumpf asked him about it and Coates said, "I refuse to

pay anything off." He said, "I put money into this deal

and have never got any money back out of it." He said,

"in fact Mr. Stumpf I gave you $3000. Mr. Malter gave

you $3000, and I refuse to put any more money in the

deal. In regard to paying these men off the only way I

know that they will get their money is to go ahead and

run the stuff off and sell the stuff."

The first time I saw Coates at the Foss ranch Stumpf

was with him. He came one evening after dark. I was

introduced to Coates. I did not recognize him. It was

about the first of February. Coates was introduced to

me under the name of Brown. I was not with Coates and

Stumpf all the time they were at the Foss ranch. They

went out of the house for about a half hour and I was

not with them. They came back before they left. I also

saw Coates at the Foss ranch with Cap Olson. That was

about February 10th or 11th. I saw them part of the
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time. They went clown and went in the barn. I was in

the house all the time. I saw Coates and Cap Olson go

down and go into the barn. I don't remember how long

they stayed in the barn. I don't think I seen them come

out. They were in there possibly half an hour. While

they were in the barn and while myself, Proctor and

Stumpf were present in the house Stumpf said, "I am

going- to get out from this deal. They don't seem to be

satisfied with what I am doing here. This is your new

boss coming up. I am through. If you fellows want to

work any more, you can go ahead and work. If you don't

you can quit." This conversation at the Foss ranch was

around about possibly three or four in the afternoon and

the conversation that I have related between Stumpf and

myself and Coates here in Fresno was probably about five

or six hours after that on the same day. I came down

from the mountains with Mr. Stumpf. Coates and Olson

had come down ahead of us. We had asked Stumpf for

our wages several times. He said the fellow who was

supposed to pay was gone to San Francisco. He was

coming back. He made a trip down from the Foss ranch

to get money for us. We saw him when he got back.

He "stalled" and he was evasive, he would say he would

be back the next day, or the second day. He said he didn't

get it at that time. On the last day that he was up he

offered us $30.30. He said "That is all the money I got."

We declined to take it. Olie Olson wasn't there the last

time they came up. The still was built and we tore it

down and rebuilt it. It was still up. When Coates and

Olson came up the still had been tested and a run made on

it but we tried to run it and it wouldn't run. We made
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an effort to run it. We did not get very much alcohol,

about a gallon. That is the only time I knew of its ever

having been steamed up while T was there. The matter

with it was that the mash wasn't in shape to run for one

thing, and then it leaked, it leaked all over. Olie Olson

was there at that time. It was torn down and a new con-

denser made. We all helped to make it. Olson was the

mechanic.

I remember Coates eating at the house the last time he

was up there. He came to the house and said he was

hungry. Of the alcohol we manufactured from the still

Stump f brought a sample down to Fresno and left the

remainder—a little bit—there. Olson was employed on

the ranch working on the still around 5 or 6 weeks. Dur-

ing the progress of the work, I saw D. Arkalian there.

He came with Kirkorian. Once when Arkalian and Kir-

korian were there, they were at the house and another

time they were there Stumpf sent me up to the mountains

and told me to keep out of sight, to lay low. He didn't

want them to see me.

CROSS-EXAMINATION
I knew Stumpf about five years. I had business with

him before this transaction. The business was selling

liquor. I bought liquor from him.

The first time Coates came up to the Foss ranch it was

just after dark. Stumpf came with him. Malter was

not there at that time. I know he was not there. I went

out to the car and took some things out of it. When
Coates drove up Malter was not in the car. I seen him

when he left. He was not in the car when they drove up.

I don't know whether Coates went to the barn on that
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trip or not. Coates made no talk. Nothing was said. He

and Stumpf came into the house and Stumpf introduced

him as Brown and then they went outside. Outside of

shaking hands with him and meeting him I had no con-

versation. Proctor was there. I had seen Coates

before but did not know him. I had seen him at his

filling station. He came again a few days afterwards,

this time with Cap Olson. They went down and went

inside the barn and were there for about a half hour. I

did not see them come out. Stumpf said, "Boys, this is

your new boss. I am through. * *" I don't know

whether he referred directly to Mr. Coates or Mr. Olson,

but I believe it was Mr. Coates. Mr. Coates gave me

no money at any time. I didn't demand any money from

Coates. I heard no conversation between Stumpf, Olson

and Coates referring to any business. After Coates and

Olson left Stumpf said, "I will go down and get the

money." I told him, "No". I said, "Mr. Stumpf you

fooled us too many times. I am going with you." Stumpf

had fooled us several times about the money. He agreed

to bring it to us. We were not going to trust Stumpf

at all so I went with Stumpf. We did not overtake

Coates and Olson. I was with Stumpf before going to

Coates' house. On the way down an argument came up

between me and Stumpf. Stumpf wanted me to ask

Coates for the money. He told me he thought I could

get it, it would be better if I went to ask him. He said,

"I think there will be a better chance if you ask him."

I told him I would not ask anyone for the money. I told

him I didn't know whether Coates owed me this money

or not. He hemmed and hawed around and he said,
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"Now, when you go out there and see this man, don't let

him talk about anything else. If he starts to say any-

thing else you tell him to stop. Don't talk about anything'

else. Don't let him talk about anything else." I agreed

with the plan in order to get him to take me to this man.

Nothing was said about my getting hard boiled. We
drove over in front of Coates' house. We did not go in.

The conversation started with Mr. Coates on the outside

and I think Stumpf invited him into the car to sit down.

Stumpf said to him, "How about paying these men off?"

Coates said, "I am all through. You delusioned me on

this deal up there. You told me that you paid $1200

for this still and paid $200 to have it hauled up from

Los Angeles. I have found out since that you made this

still out at Maker's." The first thing I knew Coates was

swearing at Stumpf. They had quite a set to over the

deal. Stumpf kept pushing me in the ribs all the time.

He had told me "If he talks about anything else you stop

him right up." But I refused to stop him. I let him talk

until he started in on me. He says to me, "You two

fellows, did you work for Stumpf over at Gilroy and

run a still over there?" I didn't answer the question,

and then Coates started in swearing at me. I told him,

"Mr. Coates, listen, all I am trying to do is get my
money out of this. Don't cuss me like that because you

can't cuss me." Stumpf told him out there, "If you don't

pay these men off they are going to bring suit against

me, and you know what that means." I believe Stumpf

told Coates that. I talked to Proctor afterwards about

this conference. When I went back up there I told

Proctor what I could find out that Stumpf had got the
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money away from these fellows and was gypping them.

I explained to him what Coates had said. At that time

Stumpf admitted to Coates that Coates had given him

$3000 and Hugo Malter had given him $3000, and he

accused Stumpf of taking that money and furnishing the

house and buying the place where he lives. I had many

conversations with Stumpf but I have never spoken a

word to him since the indictment. Up to the time I was

down at Coates' house with Stumpf I didn't know that

Stumpf had received any money from Coates.

I know Hugo Malter. I haven't talked to the Govern-

ment. I talked to the agent either before or right after

the indictment. Mr. Whitfield was the agent representing

the Government. The conversation was at the county

jail here in Fresno. That was not in connection with

this case at that time. I have been convicted of a felony.

At the Foss ranch on his last night Coates said, "The

only way these boys can get their money out of this deal

is to go ahead and run that stuff off up there and get

their money out of that." He further said, "I am all

through, I am not going to put any more money on this

deal. I have found out that you gypped me."

JAMES PROCTOR,

a witness called on behalf of the Government, after being

first duly sworn, testified in substance as follows

:

That his name is James Proctor; that he resides at

Shaver Lake, Fresno County; that he had lived there all

summer; that he knew Stumpf, first becoming acquainted

with him the preceding December; that he knew Foss for

four or f\\t years; that he knew Kenney since last
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December; that he had met defendant Coates twice at the

Foss ranch; had been introduced to Coates as Mr. Brown

in last January; that he was present when Foss came to

the Foss ranch; had been staying at the ranch about a

year working for Mr. Foss; at the time Foss came

Stumpf was with him and also Kenney and Foss's wife;

that he heard no conversation between these people; that

he heard Foss say he had leased the ranch to Stumpf

and that he thought Stumpf wanted to hire the witness

to work for him and stay on the ranch; that this was

about the 9th of December 1930; that these people did

not return to the ranch but that Foss's wife came again

in February. At that time she came alone; that Stumpf

had called at the ranch again; was staying there part of

the time, most of the time; Kenney also stayed there; that

the witness went to work prospecting for water, working

at the spring and cleaning out the well; that there were

some barrels there and some water tanks; they were not

brought up there but were there already.

Stumpf told me he was going to put up a still and

wanted me to work for him. Soon after that he brought

some things and we went to putting them up. Kenney

and Stumpf helped me. Soon after that a man named

Olie Olson came to the Foss ranch. He went to work on

the still. That is the still that is in the court room here.

Myself and Kenney and Foss and Olson went to work on

the still. I also cut some wood; also made some changes

in the buildings.

During the time I was there I met men named Coates,

Arkalian and Kirkorian. I met them at the ranch there.

I first met Arkalian. When Coates came he was by
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himself. I had no conversation with him. I heard no

conversation between him and anyone. Stumpf introduced

him as Mr. Brown. Kenney was present. I heard no

conversation between any of these men at that time.

Stumpf promised to pay me $8 a day and board. He

never paid me anything. He said he could not raise

money to pay me. While I was on the ranch Stumpf

brought groceries. I don't think Coates brought any.

Coates was not along with Stumpf. I did most of the

cooking at the ranch. Coates ate lunch there one after-

noon. Olson was with him. I heard no conversation

between him and anyone. Coates was outside talking with

Stumpf. They went into the barn. After Coates left

Stumpf wanted to dump out the mash and hide the still.

I told him to leave it there until they paid me my wages

and then he could do what he pleased with it. Right after

that he said he would get my money. He came back

after that. He then referred to Coates. He said Coates

was supposed to furnish the money to pay us.

Q. Was there something said by Stumpf at that time

in connection with the purchase of the plant? Being in

escrow, or escrow or anything of that sort?

The defendant Coates, through his counsel, objected to

the question on the ground it was leading and suggestive.

The objection was overruled by the court.

A. When Mr. Coates come, Mr. Stumpf come in

ahead of him and said that he turned everything over to

Mr. Coates.

Kenney was present at the time.

Q. Did he make any reference to Kirkorian or

Arkalian at that time? A. No.
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0. Well now think that over carefully. I wish you

would look at this statement here for the purpose of

refreshing your memory.

MR. LINDSAY: If your Honor please, I object to

showing him that.

MR. DAVIS: Wait until I get through with the

question.

O. I ask you first if this is your signature?

MR. LINDSAY: Are you taken by surprise, counsel?

MR. DAVIS: Well I don't think it is necessary to be

taken by surprise the wray I am presenting this matter. I

am only referring to a document and asking him if he

signed it and asking that he use it for the purpose of

refreshing his memory.

MR. LINDSAY: Object to the witness being given

any memorandum to refresh his memory, unless it appears

the memorandum made by the witness himself or under

his direction. That I understand to be the rule.

Whereupon the objection was by the court overruled,

to which ruling the defendant Coates, through his coun-

sel, then and there duly excepted.

Q. By MR. DAVIS: Did you sign that (referring

to the statement handed to witness by counsel for the

Government for the purpose of refreshing the memory
of the defendant)? Your answer please?

A. Yes.

A. Yes. Stumpf said that Coates and Kirkorian and

Arkalian were going to buy this and he was stepping

out of it and he said "If you want to work for them you

can go ahead and work for them."

Stumpf talked to me about moving the plant in Kenney's

presence at the Foss ranch. He wanted to dump the mash
and hide the still. I made an objection and protest. I

told him to leave it alone until he paid me for my work.
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CROSS-EXAMINATION
I never heard any conversation about forcing Coates to

pay this labor bill. I told Stumpf at different times that

I was going to stay and watch that still and that nobody

was going to move it or touch it until they paid me. I

told him I was armed and I intended to stay so until I

got my money. I had guns in the house.

I was up there at the time the still disappeared. I can't

give you the dates when it disappeared, it was about the

middle of February. I did not hear and I did not know

who moved it. It was moved in the night time. Kenney

gave me a report about Stumpf and himself meeting

Coates down in Fresno about money. He said that he

heard Coates tell Stumpf down here that he gave him

$3000 and that he was a double-crossing son-of-a-bitch.

Mr. Kenney told me that he heard Coates say he gave

Stumpf $3000 and that Coates told Stumpf that he was a

double-crossing son-of-a-bitch. I think Kenney also told

me that Coates wouldn't do anything. Kenney told me

that Stumpf was going to attach Coates' trucks down

there.

Q. Did you ever hear any talk on the Foss ranch in

the presence of Mr. Coates or Mr. Olson where anything

was mentioned about the operation of the still or the

engaging in the manufacturing or sale of alcohol.

A. No.

I made a statement in writing signed by me to two

representatives of the United States Government about

this case. I made the statement in Fresno. It was on

Fresno Street where Howard Foss works. The two men

that I made the statement to were representatives of the
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Government. I don't know their name. Whitfield was

not one of them. I can't say whether Dibble was or not.

(By colloquy between court and counsel and by refer-

ence to an instrument in writing it was agreed that the

twro Government representatives were Clements and

Panel.)

They asked me if I would make a statement. They said

they were after Stumpf. The Government officers made

no statement which would lead me to believe that I would

not be prosecuted. I did not request that the case be dis-

missed. I did not talk to anyone in substance to the fact

that if the case were dismissed against me that I would

freely testify. I did not know that the case would be

dismissed against me until I sat in court.

WALTER G. KERR,

a witness called on behalf of the Government, after being

duly sworn, testified in substance as follows

:

That his full name was Walter G. Kerr, and that he

resided at 2331 Thomas Avenue in the City of Fresno

and had resided in the City of Fresno since 1913; that

he knew Alexander Stumpf; that he had met Coates;

that he knew Malter; that he did not know Kirkorian.

Sometime last fall I became acquainted with Stumpf.

About the 9th of September I met Malter and he asked

me if I w7ould like to go to work. That afternoon he in-

troduced me to Stumpf. This was in the Fresno Audi-

torium. I was to go to work for them at $10 a day and

expenses. At that time the work was to be carpenter

work, repair work. They didn't say exactly what. I went

to work for them on the 12th. I went out to the Malter
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house on the 12th of September. I saw Stumpf there and

saw Malter later in the day. Stumpf wanted me to go

with him to see about renting a place. We first went to

a place north of town at about Winery Avenue. We went

to Madera and looked at another place. He said he had

to go to Los Angeles the following day and I could work

out there at Malter's place. He said he was going to Los

Angeles to see a party about renting a place. When I

went to work on the Malter place I saw Olie Olson. He

was wrorking on some copper and what they claimed they

were making, a pot. He did not say anything about a

still, he called it a pot. It was across the ditch bank of

Malter's winery, in the field. There is a building over

there. They do not call it the library. It is a different

building from the library at the place. I had just a gen-

eral conversation with Olson at the time. I stayed there

all day. A couple of days later I saw Stumpf again at

Malter's. I talked to Stumpf. Stumpf gave me some

money and I came in town and bought some pet cocks and

solder and some soldering irons. Stumpf told me what to

get. I took these things out to the old house where Olie

Olson was working. I took them in where he was work-

ing. I saw Stumpf every day. The next trip we made

together was to Caruthers, to what is known as the

Morton ranch. Lie had a talk with Morton. Later he

told me that he had rented the ranch. I was out on that

ranch seven days. There was a truck driver there but T

could not say what his name was.. He was called Shorty.

I believe he drove a Chevrolet truck. During the seven

days I was on this ranch at Caruthers I did carpenter

work, tearing out and getting this barn cleaned out.
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Some material was brought out there by the truck driver.

They said they were going to use it for a still. Stumpf

told me that. I never saw Coates down there. Finally

I refused to work any more. I went out to Malter's place

and told him that I was through. Malter and I went over

to Stumpf 's house and had a conversation with Stumpf

and I told him the same thing, that I was through with

him. He said I had cold feet. I told him I knew I did.

I told him and Malter that I did not want to be mixed up

in that kind of a deal. Malter paid me twenty dollars and

five dollars for my wTork. Stumpf called the concern a

corporation. Always- spoke of it as "the corporation".

He said he was the head of it; that he was the big buy.

I never saw any still.

CROSS-EXAMINATION
I never heard Coates' name mentioned by anybody. I

had known Malter about three years. I had done lots of

work for Malter before this out at the Malter vineyard.

I never attempted to build any still for him before. I

worked on the water wheel there and some work around

the house. I saw the still out there on the Malter place

in the syrup plant. Many times I heard Malter talk about

being in the grape syrup business. I never heard Stumpf

talk about being interested in or connected with the grape

syrup business. It was Stumpf that told me he wanted

to build a still. My business is that of carpenter. The

real reason I quit was because I got cold feet. It was

also because I distrusted Stumpf. I did not like him. I

told him so. I told him he did not keep his wor& with me.

Stumpf never paid me the full amount of wages due me.

I demanded it of him. He told me to go to hell.
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Prior to the commencement of the taking of testimony

in this trial, and prior to the time when the first witness,

Alexander Stumpf, was sworn and began to testify, an

order was made by the court that all witnesses in the case,

including the witness G. H. Malter, be excluded from the

court room during the taking of testimony in the case.

G. H. MALTER,

a witness called on behalf of the Government, after being

duly sworn, testified in substance as follows

:

My full name is George Hugo Malter.

MR. SAVAGE: If the court please at this time I

want to bring up a matter, whether it should be brought

up before the jury or not, I don't know. It is in reference

to the examination of this witness. At the beginning of

the trial the witnesses were all asked to be excluded. Of

course, the reason for the exclusion was so that they

might not know or be advised of the testimony, especially

of their accomplices. I have been told definitely that this

witness has been furnished with the testimony as it was

transcribed from day to day. If that is a fact, I want

to make inquiry of this witness and produce the proof

as to that situation. Whether it should be done in the

presence of the jury or not, I am calling the court's at-

tention to it.

THE COURT : Does the Government care to be heard

on this matter:

MR. McNABB: Why, we have nothing to conceal in

the matter, your Honor. This witness has been furnished

with part of the transcript and has been interrogated on
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it, of course. We interrogated him last night on the

various points raised in the testimony and he may have,

I think I have seen him reading the transcript out there,

portions of it here in the office, and he read portions of

it last night, I am sure.

MR. SAVAGE: Was that furnished to him by the

Government ?

MR. DAVIS: He has not been furnished with any

copy in the sense of being furnished with it.

THE COURT: No, I am not aware of any rule

—

MR. SAVAGE: That is exactly the thing—
THE COURT: Go ahead with your law. You say

the evidence was not furnished him by the Government?

MR. SAVAGE: Well it was the Government tran-

script.

MR. McNABB: It was the Government transcript.

THE COURT: I understand.

MR. McNABB : And he came in and wanted to see

the transcript and we let him look at it.

MR. SAVAGE: That is the only statement we want.

MR. McNABB : And told him he could read it if he

desired. It was not all furnished to him.

THE COURT: All right.

MR. SAVAGE: I think they will concede it. I do

not know that the government attorneys had been parties

to it. I say it was done in good faith, and I think that

they believed they had the right. But we think it would

be prejudicial.

THE COURT : Have you any criticism of the method

pursued as to the examination of a witness by the party

producing him as to the testimony given?
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MR. SAVAGE: Yes, I do.

THE COURT: You have an objection to it? You

do not do anything like that, do you?

MR. SAVAGE: What is that?

THE COURT : Isn't that practice followed by the de-

fense in this case?

MR. SAVAGE: Absolutely we go over the case and

ask about this and that, and prepare the case, but as to

furnishing him with the statement or the information

—

THE COURT : It amounts to the same thing, it seems

to me.

MR. SAVAGE: Here is the authority, in my judg-

ment, it is a clear defined case of contempt of the court

when he is excluded so that he cannot hear the testimony,

of a witness and then he be furnished by one of the parties

with that very written testimony.

THE COURT: That does not seem to be the case

here. Mr. McNabb says that only excerpts were fur-

nished.

After further discussion between court and counsel and

after further argument between contending counsel, it was

agreed that the witness, G. H. Malter, should be temporar-

ily withdrawn by the Government, and that the question

of the admissibility of his testimony should be further

considered by the court before final decision thereon.

WILBERT G. WHITFIELD,

a witness on behalf of the G^rnment, having been previ-

ously sworn, further testified, in substance, as follows:

I was sworn yesterday. The matter of the Foss Ranch

still investigation—the Caruthers end of it, the whole
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transaction—came to my attention from time to time

on anonymous information brought in by undercover

agents. It was about September, I believe the middle of

September, or October, 1930. I began piecing the infor-

mation together as the information came in. In the

course of my investigation I came in contact with these

defendants. The first man I interviewed was Kenney. I

heard Kenney's testimony this afternoon. I also inter-

viewed Mr. Olson. I also interviewed Mr.- Olson in my
office, in Fresno. The interview with Olson was taken

down in shorthand, and was afterwards typewritten. The

typewritten statement was given to me by Mr. Ohan-

nesian, and I took it to Mr. Olson and submitted it to

him. He read it, or I read it to him. He signed it, in

my presence.

At this point the typewritten statement made by the

defendant Olson was offered in evidence by the Govern-

ment, to which offer the defendant Coates, through his

counsel, objected, on the ground and for the reason that

the said statement contained matter damaging and preju-

dicial to the defendant Coates, and on the ground that the

said statement of the said Olson was made after the ter-

mination of any possible conspiracy alleged in the indict-

ment between Olson and the other defendants, and on the

ground that such statement so made after the termination

of the said conspiracy by the defendant Olson was not

binding upon his co-defendant or co-conspirator Coates.

THE COURT : The objection, of course, is good.

That is the position of the Government, no doubt?

MR. McNABB: Yes, sir. This is offered only as to

the defendant Olson.
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THE COURT: Yes.

MR. McNABB : The things that are said in there that

relate to other defendants, it is conceded that they are not

binding upon the defendants and that the jury, of course,

we are perfectly willing that the jury be instructed to

disregard it as to any other defendant, but you cannot

segregate it.

(The Court reads—the statement)

THE COURT: Well, apparently it is a narrative, of

the events testified to by the first witness

—

MR. CURRAN: Mr. Stumpf?
JJC 5jC 5jC 5JC >jC >{C 3j< 5jC 5*£

THE COURT : Mr. Stumpf. Very well.

THE COURT: It is so natural, it is so interwoven,

Mr. Curran, I see no way to segregate it, and I do not

think it can be done intelligently. Go ahead and have it

done.

MR. CURRAN: I ask for an exception.

MR. McNABB : For the purpose of refreshing your

memory

—

THE COURT: Well, are you going to read it?

MR. SAVAGE: Are you going to offer that in evi-

dence ?

THE COURT : Is there any denial on the part of the

defendants that this statement was made by the defendant

Olson?

MR. CURRAN : No, there is no denial.

THE COURT: Then the jury should be instructed,

and I will instruct you now that the rule in this case, as I
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will fully instruct you later, is that after a conspiracy has

ceased, then of course one party is not bound by the acts

or statements of another party to the original conspiracy.

It is just like an agent. A principal is bound by the act of

his agent so long as the agency exists. Now, after a

conspiracy ceases, or rather after the agency ceases, natur-

ally he is not bound. Now, it is the same principle with

reference to a conspiracy. During a conspiracy the acts

of one conspirator in furtherance of a common design

bind all of them, but after the conspiracy has ceased, then

the acts, statements or words of one conspirator actually

does not bind all of the conspirators and it binds only that

one. If it were, in my judgment, possible to extract or to

separate one from the other, one part from the other, I

would think that that would be the best method to do it,

but you are instructed now, gentlemen, that so far as this

case is concerned, the statement or the testimony of Olson,

as shown in that statement, binds Olson only and is not

to be regarded by you as evidence against any of the other

conspirators. Now, go ahead.

MR. SAVAGE: May I note an exception to the in-

struction by the Court?

THE COURT: Yes.

MR. SAVAGE: And Mr. McNabb has just now

offered in evidence previous to that, and no objection could

properly be made, and I now want to object to the signed

statement of Mr. Olson being offered in evidence; clearly

from the statement it can have nothing to do with his

guilt.

THE COURT: I understand that you are asking the

witness if Mr. Olson said so and so at this time?
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MR. McNABB : Well, I was going to, but I thought

as long as they did not question Mr. Olson did not sign

it, I would offer it as a whole and read it to the jury.

THE COURT: That would be the expeditious way.

MR. SAVAGE: Well, he is offering it in evidence,

and I am making that objection to it.

The objection was overruled by the court, to which

ruling the defendant Coates, through his counsel, then and

there duly excepted.

The statement was thereupon read in evidence by the

United States Attorney, and was, in part, as follows:

"United States v. Alexander Stumpf, et al; No. 1528-C.

Statement of Olie Olson, who states that his full and true

name is Arthur Emil Olson. This is a statement taken

from Olie Olson in the office of the United States Attorney

in the presence of Bud Olson, P. Mastro, and Prohibition

Agent Whitfield, and Miss E. C. Jessup, Stenographer.

"All questions in this statement were asked by Agent

Whitfield, except as otherwise noted.

"Olie Olson, who states that his full and true name is

Arthur Emil Olson, being first duly sworn on oath deposes

and says that he makes this statement of his own free

will and accord and states his willingness that same might

be used by the District Attorney in the trial of the above-

entitled case, and give testimony relative to such facts as

are within his knowledge."

(The statement here shows that Olson, in response to

questions propounded, narrated when he first became

acquainted with defendant Stumpf, his conversations with

the latter about setting up a still, his receiving $100 from

Stumpf to buy materials, the connection of defendant
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Brix with the enterprise, Maker's participation in the

same, and so forth.)

Q. Did yon see Coates at all?

(At this point the defendant Coates interposed an ob-

jection, on the ground that testimony was being received

of a witness in the form of a written statement and that

he, defendant Coates, was deprived of an opportunity to

cross-examine the said witness. The objection was over-

ruled by the Court, to which ruling the defendant Coates

excepted.

)

A. Yes, I met Coates several times out there at St.

George Vineyard.

Q. When was the first time he came out there?

A. A long time after I started the still.

Q. How far had you gone in building the still when

Coates first came out there?

A. I had it all completed. Mr. Stumpf and Malter

gave me the design and told me what sort of still they

wanted.

Q. When did Coates come out there?

A. He came out there some time after I had started

building the still.

Q. Did you have a talk with him?

A. Yes, I had a little conversation with him. Coates

did not know anything about this still at all. He had a

proposition, he wanted to build a still, too.

Q. Did he say what kind of still?

A. A Whiskey still.

Q. What kind of still, size and what was he going

to do with it?
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A. He wanted to know about what it would cost and

I told him, I forgot just what I told him, but I didn't see

him for quite a while and he never said anything more

about it. He said he wanted a still that would run out

quite an amount.

Q. Did he say where he was going to put the still,

or did he give an order?

A. No. He didn't know anything about the still I

was putting up.

Q. When Coates first came out was Hugo Malter

there with him?

A. Yes.

Q. Did Hugo say anything?

A. Malter in the presence of Coates said that Coates

himself was going to put up the money for the still but

Coates did not know anything about this one that I was

building.

Q. You understood that you were taking your instruc-

tions from Stumpf? as to the size and the model of the

still and the design?

A. Yes.

Q. Did he look at the still after you had started it to

see whether you were building according to his instruc-

tions?

A. He was out there every day.

Q. After you had finished the still was he satisfied

with it?

A. There were several months that nothing was done,

and the first thing I knew, he had the thing carted up in

the hills and in four sections.

Q. Did he ask you to go in the hills you to set it up?
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A. Yes, Stumpf did. He said if I would come up and

set up the still that he would pay me off in full.

Q. Was anyone with Stumpf at this time?

A. No.

Q. Did you tell him that you would go with him and

set up the still?

A. I told him I did not care much about it, but he

begged me to go up and said if I would complete the still

he would pay me off in full.

Q. Did you go up to the ranch?

A. Yes, Stumpf took me up in a Cadillac touring car.

Q. Did you set up a still at the ranch?

A. Yes.

O. Was Stumpf with you when you set up the still?

A. Yes.

O. Did he tell you how he wanted it set up?

A. Yes.

Q. Did you set it up the way he wanted it set up?

A. Yes.

Q. Who was present at the ranch at the time you set

up the still and who assisted you?

A. Kenney, Proctor and Stumpf and we all worked

together setting up the still.

Q. Were you there when they started the still in

operation?

A. Yes, I was there when they started, but it was not

exactly completed. It didn't work right. There was a

burner under the still and it worked all right but the

condenser was too big.

Q. Did Stumpf say that the condenser was too big?

A. No, I told him it was too big.



148 /. L. Coatcs vs.

(Testimony of Wilbert G. Whitfield)

Q. What do you mean when you said that the still

did not work right, how did it act?

A. It did not continue, the condenser was too big, it

cooled off too much.

Q. Was there any explosion 7

A. Not while I was there.

Q. What did Stumpf do about it?

A. I don't know, he brought me down there and let

the boys take me back but I never seen him since.

Q. Did Stumpf tear down the still for the purpose of

making changes?

A. No, sir.

0. Do you know a man by the name of Walter Kerr?

A. Yes, sir. I just met him last summer.

O. Was he present at any time at Malter's while you

were building the still?

A. Yes.

Q. Did you have a conversation with him, and state

what it was.

A. Yes, but I could not state what the conversation

was but he assisted me in building the still.

Q. Did he know for whom this still was being built?

A. I don't know whether he knew or not.

Q. Did you ever see Walter Kerr and Stumpf con-

versing together about the still?

A. No.

Q. What part of the still did he assist you in building?

A. The base.

Q. Did Walter Kerr go up to the ranch with you?

A. No.
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Q. Do you know whether or not Walter Kerr received

any money for wages for building this still?

A. No.

Q. Did Walter Kerr state how much he was to re-

ceive ?

A. He said nothing to me about it or for whom he

was working, but I think he was hired by Malter.

Q. Who brought you down from the ranch after you

finished working on the still?

A. Alexander Stumpf and Kenney.

Q. Did he pay you the money he owed you for work-

ing on the still?

A. No.

Q. Did he ever promise to pay you the money?

A. Yes.

Q. What was the amount that he agreed to pay you?

A. $10 a day.

Q. What amount did you figure it to be?

A. I figured that at his price it would be $1200, the

time I put in.

Q. Has he since offered or made any effort to pay you

the money?

A. No.

Q. Do you know whether or not the copper which

you purchased for the still was paid for?

A. Yes, I paid for it out of the $100 that was given

me.

Q. Did you see Ted Brix up at the still while you

were working on it ?

A. No.

Q. Did you see Coates?
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A. No.

Q. Did Stumpf at any time you were working- for him

tell you that he was the whole works?

A. No.

O. Have you seen Stumpf at any time sinee leaving

the ranch?

A. Three times—I saw him twice at the St. George

and once at his house. The first time I saw him I asked

him for some money. I met him again out there at the

St. George. He said, 'all right, I am going to the bank

now and will meet you at the bank at 1 o'clock' and I

waited from 1 o'clock until 8 o'clock and then went back

to the St. George again and then he come around Monday

morning and said his mother-in-law was sick and said

he would give me money today and I was there at the bank

at 12 o'clock when he told me to come and I waited and

it was 1 o'clock and he never showed up. And another

time I went out to his house. I rode on my bicycle out

there and he said he did not have any money, that Hugo

had it all tied up in the bank, and I have not gotten any

money yet.

Q. Was that the last time you saw him?

A. Yes, the third and last time I saw him.

Q. Did Stumpf at any time tell you where he was

getting the money from to build this still or who was

paying him the money?

A. No, he never.

Q. Did you see Zone Kirkorian at any time out at the

still?"

MR. LINDSAY: If your Honor please, I am not

going to object at this time, but I do not waive my rights
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to object to future or other statements that may be

offered.

THE COURT: Overruled. This will take the same

course as the other. Overruled.

MR. LINDSAY: I make no objection at this time.

MR. McNABB: (Reading)

"Q. Did you see Zone Kirkorian at any time out at

the still?

A. I don't know Kirkorian.

Q. Did you see D. Arkalian at any time out at the

still?

A. I did not know Arkalian but I saw him out here in

the hall the other day.

Q. Was James Proctor and Eugene Kenney out at the

still all of the time that you were working on the still at

Auberry ?

A. Yes.

Q. Have you had any conversation with any of these

defendants charged in this conspiracy lately?

A. None but with Hugo Malter."

Signed "A. E. Olson."

The defendant Coates, through his counsel, thereupon,

by motion, applied to the court for an order striking from

the evidence all parts of the statement made by Olson

referring to defendant Coates, on the ground that such

portions of the statement are and were irrelevant, incom-

petent and immaterial, not binding upon the defendant

Coates, made after the termination of any conspiracy

which might have existed between Coates and others of

the defendants, and on the ground that he, the said de-

fendant Coates, had been deprived of an opportunity to
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cross-examine the said Olson as to such statements made

by him.

The motion so made by said defendant Coates was

thereupon taken under advisement by the Court.

(Testimony of Mr. Whitfield, witness for the Govern-

ment continued.)

I observe Government Exhibits 1, 2 and 3 over on the

other side of the court room. I first saw the column and

the condenser in a brush pile on the Malter Ranch. The

condenser is the shorter of the two cylinders, and the

column is the longer of the two cylinders. The longer of

the two cylinders is marked Government's Exhibit No. 1.

That is what I call the column. The shorter of the

cylinders is Government's Exhibit 2. That is what

is called a condenser. Government's Exhibit No. 3 is the

square box or base under it.

I first saw these exhibits, as stated, in a brush pile on

the Malter Ranch, on or about April 22d, after Hugo

Malter had 'phoned me. I seized two 4000 gallon vats and

eight 50 gallon vats and a pump and a small boiler at the

Foss Ranch. It was in a barn. I first made the discovery

on April 5, 1931. It is a fact that Hugo Malter pointed

out to me the place where I discovered these articles.

The witness thereupon narrated an interview between

the defendant Brix and certain Government agents, and

particularly an agent named Dibble.

Q. By MR. McNABB: Did not Mr. Brix offer to

plead guilty?

Whereupon the defendant Coates, through his counsel,

objected to the question, upon the ground that it was

irrelevant, incompetent and immaterial, not binding upon
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the defendant Coates, not made in the presence of Coates,

and made after any conspiracy had fully terminated.

THE COURT: This is something happening after the

indictment, of course, and after the conspiracy had ter-

minated, and is therefore only admissible against the one

making the statement. That is the rule. The jury no

doubt understands that because I stated it very plainly

yesterday.

The objection was by the Court overruled, whereupon

the defendant Coates, through his counsel, then and there

(\\\\y excepted.

A. Mr. Brix did not offer to plead guilty himself, but

he stated about this airplane deal and about the syrup.

Mr. Fenston said that lie was willing to enter a plea of

guilty to any misdemeanors on the charge, but he did not

like to see the boy do a jail sentence for a conspiracy.

At that time defendant Brix was questioned for over

two hours by Mr. Dibble in my presence. He answered

all questions freely and voluntarily. He offered to plead

guilty to any misdemeanor charges.

G. H. MALTER,

recalled as a witness on behalf of the Government, having

been previously duly sworn, testified in substance as fol-

lows :

Here the court announced its ruling on the question of

the admissibility of the testimony of the Government wit-

ness G. H. Malter.

The Court said

:

"With reference to the testimony of Mr. Malter, I was

convinced at the beginning that that is a matter that is
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within the discretion of the Court. * * * It is not the

fact that he disobeys the order of the court, that is not

a reason for excluding his testimony.

"And in this case the whole surroundings of it, and the

facts appear not to call for any exclusion. As I stated

yesterday, it is the duty of counsel to know what his

witness is going to testify to before he goes on the stand.

And the witness in this case, it seems conceded on all sides,

is free from fear of prosecution, having testified before

the Grand Jury. That is my understanding.

"So I think the testimony must be admitted."

THE COURT: Yes, sir, Mr. Curran.

MR. CURRAN: That we be permitted to show at

this time through the testimony of the witness Malter,

exactly what the circumstances were surrounding his read-

ing of these transcripts, so that you will pass upon the

matter of the discretion when you come to it, Your Honor

will be better able to exercise that discretion, if your

Honor has all the facts before him.

THE COURT: The discretion is exercised already.

MR. CURRAN: May we add for the purpose of the

record.

THE COURT: You may do that by cross-examina-

tion. It will be an idle act if you are going to do that

with a view to change the ruling of the Court, Mr.

Curran.

MR. CURRAN: For the purpose of the record.

THE COURT : I am basing this on the proposition

that the United States Attorney has acquainted the wit-

ness with different facts in the case as to the testimony

of witnesses for the purpose of checking up on the wit-
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ness' testimony as shown in a general transcript of the

evidence.

MR. McNABB: What?

THE COURT: That is, you have given the witness

the general transcript of the evidence?

MR. McNABB: No, your Honor.

MR. CURRAN: Yes, sir.

MR. McNABB: He has been shown—

THE COURT : Excerpts ?

MR. McNABB: Yes. This transcript has never been

in shape so you could show it to anybody. It was gotten

out in piece-meal.

THE COURT: That was my understanding.

MR. McNABB: What happened to it the other night,

the night before last, we asked the witness to come down

to the hotel as wTe wanted to talk to him. Now, your

Honor will understand that Mr. Davis and I knew nothing

about this case when it came up here. It was developed

by Mr. Ohannesian. We knew none of the witnesses,

never had seen any on either side. So we asked, after

hearing the testimony in part, we asked him to come down

to the Hotel, and wre left him in the room, I wasn't in the

room, Mr. Davis had him, but we went to dinner, and

we left the witness in the room there, while we went to

dinner. There was a portion of one day's record of the

trial in that room. And then, when we came back, he

was reading it. I don't know how much cf it he read,

but he couldn't have read it all through in that time, I

don't think Then, we put him on the grill to ask him

questions. Of course, we asked him with reference to

matters that were in the, testimony that we had before.
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And we didn't have the first day there, and I don't know

whether that was the second day,—will yon explain to the

Court, Mr. Davis, just what happened?

MR. DAVIS: If the Court please, I don't remember

what day that was, but I think it was

—

MR. McNABB : The second day.

MR. DAVIS: Two or three days ago. And at that

time there was, I think, just a fragment of part of the

record consisting of a very small part of the entire record.

And when we returned, as Mr. McNabb said, if I recol-

lect correctly, Mr. Malter was either reading that or had

it in his hand at the time, and immediately after that we

started to inquire of him as to what he knew about the

case.

I will say this, that never at any time has Mr. Malter

had either in his possession, nor have I had in my pos-

session the entire transcript of any one witness in this

case; and he has never seen the entire transcript of any

one witness in this case so far as I know.

THE COURT: I understand that was the general

scope of the investigation. Proceed.

Whereupon the defendant Coates, through his counsel,

then and there duly excepted to the ruling of the court.

Thereupon the defendant Coates, through his counsel,

by motion, asked permission of the Court to examine the

witness Malter as to the true facts. The motion was by

the court denied, to which the defendant Coates, through

his counsel
1

, th en and there duly excepted.

I live five miles east of town, and I have lived there all

my life. I believe I am acquainted with all the defendants

in this case. I have known Stumpf about a year, Kenney
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about six months, Olie Olson about a year, Gap Olson a

couple o\ years, Arkalian about four or five months. I

never met Kirkorian. I have known Brix about a year

and a half, I guess, perhaps two years. I knew Brix in a

social way prior to this transaction.

Brix called me up and told me to come down to his

office. I went down there and met Stumpf. He intro-

duced me to Stumpf. No one else was present. We had

a conversation. It was some time early in August, about

10 o'clock in the morning. Stumpf led the conversation

off. He told about the various experiences he had—suc-

cessful and unsuccessful experiences in the bootlegging

racket. Then there was some conversation of syrup, as

to the practicability of using syrup as a distilling material

—stuff out of which alcohol could be made—as a substi-

tute for sugar. Something was said about whether syrup

would be as well in making alcohol as sugar, and compar-

ison of prices, comparison of the taste after it was fin-

ished, and so on.

That is about all. I don't remember any special thing

Brix said. Brix asked a question or two along the line

of the grape concentrate and syrup and sugar, and so on.

I don't remember anything else that was said at this time.

Nothing definite was arrived at.

The next meeting was when Brix brought a Air. Den-

ning out to my house one evening. Denning is a friend

of Brix from Sacramento. Denning followed Brix in

his car. The only conversation was on the practicability

of selling port wine and brandy, brought up by Mr. Den-

ning. They asked me if I had any brandy or port wine

on hand. I believe Denning said he had a pretty good
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sale for port wine. Brix asked if I had any on hand. I

told him no, outside of for my own personal use. That

was about the entire conversation.

A few days later Brix called me up. I went down to

his office. I met Denning and Stumpf and Brix. Stumpf

said they had two stills running, and he was intending to

start another one. Denning told about some activity

of his along the same line. I don't remember Brix taking

any part in the conversation at that particular time.

Q. Well, go ahead and tell all the conversation. You

know what happened. Tell the Court and Jury what hap-

pened.

MR. SAVAGE: I object to those remarks of coun-

sel's. I ask that it be stricken from the record.

The court denied the motion and overruled the objection,

and defendant Coates then and there, through his counsel,

duly excepted to the ruling.

Well, if I remember, we left Brix's office and went to

Brix's house. Stumpf said something about starting his

third still. He said the output of these other two stills

that he was running was completely taken up, and this

third he was intending to start, he was trying to find

a distributor for. The conversation drifted around where

Brix and I were to supply the wherewithal to get the

still going and Denning was to take a one-fourth interest

in the still for distribution of the stuff. Stumpf was to

be manager and was to supply a truck to deliver the

liquor, or something to that effect. At that meeting

nothing was said about putting up money or financing

the proposition.
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That was at another meeting between Brix, Stumpf and

myself, after Denning left. That meeting lasted all day,

but the whole thing was given up to a business meeting.

We had a meeting and then just talked about other things.

In the business meeting it was talked that Denning was

to distribute this new supply of alcohol, and that a week

or ten days would probably elapse before he would have

it ready or coming. Brix and I and Stumpf were to get

together and lix that, settle that right up, right after

Denning left. A day or two later Brix and I went out

to Cap Olson's on Winery Avenue, about eight miles or

so from my place. His initials are A. J. Olson. It is not

Olie Olson, but his brother.

I introduced Cap to Brix. There were a lot of apricots

that Olson had in sweat-boxes, and the suggestion was

made as to what good apricot brandy they would make.

The rest of the conversation was more or less general.

Brix said something about a man who could make a still,

and Cap Olson said something about his brother. That

is Olie Olson. After we got through there we went back

to town.

The next time we met was when Brix called me up and

wanted me to come in to his house. He had a couple of

men there who wTere also after the job of distribution.

Stumpf was there. I don't know whether they were his

friends or Stumpf's, but they were there. At that time

we had no definite conversation in connection with this

enterprise. Nothing was said except that they were to

meet us later. I never saw these other men again.

Stumpf and Brix and myself had another meeting. All

these meetings wrere in August. At this meeting Cap
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Olson was present. It was agreed that Stumpf and I

were to go out to Cap Olson's. We went out to Cap

Olson's, and Cap said that he would get hold of his

brother to make the still, and an appointment was set for

the next day or two for his brother to come over to my

house and meet there at 2 o'clock. We told Brix about

the meeting, and we were all supposed to be there at 2. I

was there and Stumpf arrived at 2. So did Olson.

Stumpf asked Olson a lot of question on what he knew

about making a still. I mean Olie Olson. Brix arrived

and said that he had somebody else in the car, and said

he had to go to Sanger, or some place or other, and he

could not stay, but to come in, and put in $500. That

was paid to me. Brix came in the house and only walked

a few feet in. Stumpf and Olson stayed in the other

room, so he gave me the $500, and then Stumpf came out,

and there was something to the effect that Olson had a

flat tire, and Brix said he would send Olson out a tire.

Then Brix left. And Stumpf and I went back to the

other room with Olson. The tire arrived. It was put on

Olie Olson's car. Stumpf, Olson and I sat and talked

for a few minutes, and it was agreed that Olson should

have $100, so I gave Olson $100 out of the $500 that

Brix had handed me, and gave Stumpf the other $400.

That is all that happened at that time. I don't believe

I was ever out there with Brix.

The next time I saw Olie Olson, he had a lot of copper

and a few tools. I gave him an old building to put them

in. He put them in the building and left again. I saw

him again after that, at my place. As to where the
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material should be used, Stumpf said he had several places

in view he could get to put the outfit up on.

About this time Olie Olson began to manufacture an

alcohol still. He was there during the process. He got

various pieces together. Stumpf came out every three or

four days and looked at it. Brix came out during that

time. I saw him at the still or at the place where the still

was being made. Stumpf, Brix, Olson and myself were

there. They looked at it. Stumpf said Olson was not

making it long enough and Brix said the soldering was

terrible. Brix showed Olson how to do the soldering. He

soldered a piece himself. I think Brix brought some

solder out there.

After a while the stuff was moved over to Cap Olson's

place. Later Stumpf said Cap Olson had changed his

mind. Stumpf had given Olson $100 but Olson paid it

back. The tanks were moved over to Olson's barn where

they remained for a few days. Then they were hauled

to Cain's place about ten miles distant, where they re-

mained possibly a month. Then they were taken over to

another place that Stumpf had on the West Side. This

was the Caruthers place. Then they were moved back to

Cain's,

After this Denning returned to get the alcohol. Stumpf

said it would be impossible to deliver it until later. There

was a lot of quibbling on the price. Denning was trying

to get the price reduced. Brix was saying that the outfit

wras expensive and that the price ought to be higher than

what Denning suggested.
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I did not put up any money. I was supposed to put up

some syrup when they got the tank set and ready to put

the syrup in. The Caruthers ranch is located about ten

miles west of town. I went out there with Stumpf and

Coates. That was in October. When Stumpf got the

Caruthers place he wanted two laboring men. I recom-

mended Kerr. Coates recommended Andreas who had a

truck and was to do the hauling. He was working for

Coates at that time. Stumpf and Coates and myself went

down near the Caruthers place at one time. We rode by

the place a couple of times. That was sometime in Oc-

tober. We drove by the place and went in the place once.

First we drove by and later we went in. I think Jess

Coates and myself were together when we went in. We
saw some tanks and equipment and some men working.

They were Kerr and Cannon. They were setting up tanks

and cleaning the barn out. Stumpf at that time said he

had paid $375 as rent for the ranch.

I have seen this, Government Exhibit No. 5, before.

I saw it at my house sometime in October. Coates, Stumpf

and myself were present at the time. Coates wrote down

some of the items of the expenses that had been put out.

Stumpf gave him the items.

0. Has that card been under your control at any

time since that, since' he wrote on the card that you are

speaking of? Have you had it under your control or in

your possession at any time?

A. Yes.

It was left on the table and I accidentally picked it up

in a corner some four or five months later. That is the

card that Coates was writing on at the time.
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Here the yellow card, Government Exhibit No. 5, was

offered in evidence by the Government. To this offer,

the defendant Coates, through his counsel, objected on

the ground that it was irrelevant, incompetent and imma-

terial, and that no proper foundation had been laid for its

introduction, and that it had not been properly identified.

The objection was by the court overruled and the defend-

ant Coates then and there excepted to the ruling of the

court.

The card, with the memoranda thereon, was thereupon

read to the jury. It consisted of various alleged items of

expenditure for labor and materials, etc.

I know about the time Stumpf went to San Diego. It

was the first part of October. I talked with Stumpf or

Coates in connection with the San Diego trip. I believe

it was in Coates' automobile. The automobile was on the

road some place around town here. Stumpf said he had a

ranch out here that would make a good location for a still.

Out near Clovis, so he had Coates drive us out there to

look at the ranch. We looked the ranch over and came

back to town. Stumpf said the owner of the ranch lived

in San Diego and it would be necessary to go down to

San Diego. I guess he went down for he said he did.

A lot of material was taken down to the Caruthers

ranch and remained there three weeks or a month. Then

it was taken back to the Cain place, partly back to the

Cain place, and partly to my place. Things weren't going

well between Stumpf and the laborers. IT seemed they

put up a tank and then the Power Company men came

to fix up the wire. They had to take the tanks down so

that the Power Company men wouldn't see them.
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At this point the defendant Coates asked for an order

striking out the latter part of the testimony on the ground

that it expressed the conclusion of the witness.

THE COURT: Is this the result of a conversation,

what was told you?

A. Yes, sir.

Q. By whom?

A. By Stumpf

.

THE COURT: Alright. Overruled.

The court denied the motion to which ruling the de-

fendant Coates, through his counsel, duly excepted.

Coates told me that Andreas had reported to him that

one of the power company men or somebody looked into

or saw the tank down there and saw this work going on

beside the barn and "then Coates and I decided that it

would be a better idea to get out of the place, it might be

dangerous."

We went over and told Andreas to move the stuff out.

We arrived at Andreas' house and Coates went up and

told him what we wanted.

Then we moved all the stuff away from the Caruthers

ranch, taking part of it back to Cain's place and the rest

of it to my place.

The equipment, etc., was next taken to the El Senora

place. Stumpf said he had rented it. He said he bad paid

$300 rent for it to some lady with whom he had a quarrel.

From the El Senora place, the equipment, etc., was taken

to the Foss ranch. I am acquainted with Mr. Foss now

but I did not know him at the time. All I know about

renting the Foss ranch is what Stumpf said. He told me

about it. He said he had a very good ranch up in the
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mountains and he felt it was the proper place to move to.

He said the cost was $750 but that he had jewed the man

down to $500. The material, equipment, etc. were moved

up to the Foss ranch some time in December. I did not

help move it. I gave it to Stumpf. He was the only man

I g'ave part of the still to. I have seen these, Government

Exhibits Nos. 1, 2 and 3, before. That looks like the still

that was moved to the Foss ranch. Stumpf told me that

there had been produced in that still at the Foss ranch

about a gallon of alcohol. He brought a sample of it

down to Fresno. He gave me a taste of some

liquor. I don't know anything except that Stumpf told

me. Stumpf, Coates and myself were present. Stumpf

said that this was some alcohol. This was in January.

Coates and I tasted it and it was pretty strong. Coates

seemed to like it.

Whereupon the defendant Coates asked that the last

sentence of the statement be stricken out on the ground

that it was not responsive and that it called for the opinion

and conclusion of the witness. The motion was denied.

The defendant Coates thereupon, through his counsel,

duly excepted to the ruling of the court.

Coates took two or three drinks of this.

O. What did he say at the time that he took these

drinks ?

A. He thought that it was pretty good. I mean, he

said it was pretty good.

Q. Anything else? Anything said in reference to get-

ting any of it, any more of it?

To which question the defendant Coates, through his

counsel, then and there objected, on the ground that the
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question was leading. The objection was by the Court

overruled to which ruling the jdefendant Coates then and

there excepted.

A. He wanted Stumpf to get some, to have drinking

liquor. He suggested that Stumpf get five gallons. He

said, "Well, can't you get five gallons of this?"

There are some expenses incurred that are not included

in that card according to what Stumpf told me. I think

Stumpf bought one hundred turkeys which cost a hundred

or a hundred and a quarter or something like that.

Whereupon defendant Coates through his counsel asked

that the testimony regarding the purchase of turkeys be

stricken from the records as irrelevant, incompetent and

not material. The motion was denied by the Court.

Whereupon defendant Coates duly excepted to the ruling.

He bought one hundred turkeys from Kerr. I know

that of my own knowledge.

At a conference between Brix, myself and Stumpf, it

was agreed that Stumpf should get $10 a day. That was

at Brix's service station sometime in August 1930. There

was also a steam boiler not included in that card.

I have been engaged in the grape syrup business. These

tanks were all bought down here at the Celo Winery.

None were furnished by me. Eight tanks were bought, all

at the Celo Winery. The tanks were taken to Cain's place

and stayed there several weeks. The tanks were all

knocked down. I believe Kerr and Andreas and Cannon

set up some down at Caruthers. First they were taken to

Olson's, then to Cain's. Then back to Cain's, then down

to Caruthers. Then they were taken back to Cain's.
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CROSS-EXAMINATION
At this point Air. Curran cross-examined Mr. Malter

relative to the extent of his reading of the transcript of

the testimony of witness Stumpf. Mr. Malter testified in

substance that he read excerpts out of several volumes

but no complete volume ; that Mr. Davis directed his atten-

tion to one or two excerpts; that he possibly read 30 or

40 pages, but he did not think it was quite that many.

It is not necessary to get permits in order to engage in

the business of manufacturing grape concentrates. I never

knew Congressman Barbour. No one ever told me that

Barbour had obtained a permit for me to operate or run

a grape concentrate plant. I never employed Barbour in

any capacity. These burners concerning which I have

testified were never taken to Caruthers.

The grape concentrate deal was mentioned by Coates to

me. The only time that I remember that the grape con-

centrate deal was being mentioned was when Mr. Coates

used it as an alibi once to get away from home.

The defendant Coates thereupon asked that the last

statement of the witness be stricken from the record as

the opinion and conclusion of the witness. The Court

denied the request. Whereupon the defendant Coates duly

excepted to the ruling of the Court.

Coates and I were at his house and Coates said, "We
have to go out and inventory some tanks with some syrup

in them." Coates and myself and Mrs. Coates were

present and it was at Coates' house.

I am in the grape concentrate business now. The last

several years I have been experimenting with grape or

juice concentrate. When I got interested in this enter-
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prise with Ted Brix and Stumpf, I was interested in grape

concentrates. I had some on hand a couple of years old.

I was in that business before going into this deal with

Ted Brix. My idea was to sell the grape concentrate that

I had on hand to men who were in illegal, illicit business,

and if they wanted to use it to make alcohol, it was all

right with me. The man Denning questioned me about the

amount of port wine, or other wines, I had on hand. He

indicated an intention to purchase a considerable quantity

from me.

I know a man named Ed Nichols of the Central Cali-

fornia Detective Agency. I did not on the 26th day of

September, 1931, at my place in this county, state to

Nichols that I had been introduced to Stumpf at Ted

Brix's office, and at the time Brix told me Stumpf had a

very good deal in wine and he believed that Stumpf would

be able to handle all the syrup, grape concentrates of mine.

At that time and place, however, I did tell Mr. Nichols

that there was no definite agreement made or anything

whatsoever. I did not tell Nichols at the same place that.

All I told the United States authorities was that when I

met Stumpf and Brix, all the conversation was about

grape concentrates.

I think I had a conversation with Nichols about the 1st

of October of this year, just a few days ago. I didn't tell

Nichols in substance and in fact that Ted Brix entered

into this transaction with Alexander Stumpf thinking that

it was to be a legitimate deal the same as I had entered

into with Stumpf. I didn't tell Nichols on October 5th,

1931, at any place that the deal started out as a legitimate

juice deal and when it became a still racket, Brix and my-
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self quit. That is what Nichols wanted me to say but that

is not what I said. I said nothing like that whatsoever.

At the first conversation, Stumpf did all the talking. Brix

didn't get much chance to say anything. Stumpf was

boasting about what a big operator he was. The next

meeting was when Denning was present. I was in the

grape concentrate business in August, September, October

and November of 1930.

In this enterprise I didn't put up any money. I was

to put up some syrup. That was my contribution.

Stumpf's contribution to the enterprise was his great

executive ability, or something, or technical knowledge.

My contribution to the enterprise was syrup. Ted Brix's

contribution to the enterprise was money. When Erix

got out of the picture and Coates came into it, Stumpf's

contribution was to be executive ability and brains. My
contribution was to be money and Coates' contribution

was to be money. When I said Saturday that I was sup-

posed to put up syrup, it was in reference to Brix. In

all, I put up $1800. I didn't put up a cent of that while

Brix was in the picture. When I talk of money put in by

me I do not mean money contributed. Where I say I con-

tributed $1800, I mean that I put up $1800 in cash into

the hands of Stumpf. I actually gave him $1800 in cash.

The only expenditures I made Stumpf gave me the money

to pay. I got receipts from Stumpf for money expended.

Stumpf hijacked or stole the still from the Foss ranch. I

know that he did.

When I paid moneys amounting to $1800 to Stumpf, I

knew he was a convict. I knew he was a bootlegger. I
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knew that Stumpf had lied to me. I knew that before T

gave him this money.

When the still was taken from the Foss ranch by

Stumpf it was placed in some bushes but not on my prop-

erty. I took Mr. Whitfield, the prohibition agent, to the

place where they were hidden. I knew where they were

hidden. The man who put them there told me they were

there. His name is Cannon. He worked on my ranch.

I said Stumpf was instrumental in having the still hijacked

from the Foss ranch. The still was put in the bushes on

my place and Mr. Whitfield picked it up half an hour after

it was put there. It was arranged that Mr. Whitfield

should pick it up there before it. was put there. I made

the arrangements with Mr. Whitfield.

I have known the defendant Coates for many years.

Our relations were always purely social. I had no busi-

ness with him until the transactions concerning which I

have testified. In the arrangements in the beginning with

Brix, Stumpf, myself and Denning, Coates was not in on

that; had nothing to do with it. Coates had nothing to

do with the arrangements until after Brix had gotten out.

I don't know that Stumpf testified that Coates never at

any time knew that Brix had been in the deal. I didn't

read that part of his testimony. I remember talking to

you Mr. Savage in your office along about the 10th of

February about this situation.

Q. Do you remember at that time telling me that you

had him where he could not say a word because you had

it in Coates' own handwritng where it showed what it

cost to make alcohol and that he was engaged in the still
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business and that you had that memorandum and you

were going* to keep it?

The question was objected to as irrelevant, immaterial,

incompetent and not proper cross-examination.

There is nothing conflicting. It cannot be used for

impeachment.

THE COURT: Well, it seems to be an immaterial

matter.

MR. SAVAGE: Well, this is preliminary, of course.

I want to know if there is any other memorandum in ex-

istence than this.

THE COURT: Well, that is a question it is not neces-

sary to answer. Sustained.

MR. SAVAGE: Note an exception please.

I had a conversation at one time with Coates and the

witness Morin at the Fresno Hotel. Coates had a room

there and I was living there too at that time. Mr. Morin

came in to see Coates. I don't know whether I arrived

there just before Morin or just afterwards, but there was

no conversation of any serious character that could have

been carried on. I left and came back later.

Q. Now tell, relate what took place after you came

back, what you saw and what happened ?

The question was objected to by the defendant Coates

on the ground that the same was irrelevant, incompetent

and immaterial, which objection the Court overruled and

to which ruling the defendant Coates duly excepted.

A. They were never capable of conversation. They

were intoxicated.

Whereupon the defendant Coates, through his counsel,

asked that the answer of the witness be stricken out, and
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the motion was denied and the said defendant Coates

again duly excepted to the ruling of the Court.

When I came back, they were both lying on the bed.

HOWARD N. FOSS,

a witness called on behalf of the Government, being first

duly sworn, testified in substance as follows

:

My name is Howard N. Foss. I have been in the real

estate and building business and was in such business in

the fall of 1930. I had a. transaction with Mr. Stumpf

with reference to selling him a piece of property up here

near Auberry. I sold him 480 acres, 360 acres in one

parcel, and 120 acres in the second parcel. The paper

which you show me is a duplicate of the original agree-

ment of sale. The signature on it is mine. It contains

the terms of the agreement as to the purchase of the

place. There has been no change. The ranch is about

25 miles from the vineyard country around Fresno. It is

up in the mountains. There was nobody with Stumpf

when we made this deal. He was introduced to me by

a man named J. D. Bell.

CROSS-EXAMINATION
I have lived in Fresno 26 years and have been engaged

in the real estate business. I know the people of Fresno

quite thoroughly. When Stumpf bought the ranch he told

me he was going to use it to establish a dude ranch.

Stumpf told me he had a backer, a financial backer,

abundantly able and willing to go ahead with the business

of establishing a dude ranch. He told me this fellow was

Malter. I had known Malter as a child but had not seen

him for 10 or IS years. After this whole thing had
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transpired, I met Malter there. He was summoned here

the same as I was before the Grand Jury. The first time

I met him was in connection with this transaction. I

never saw Coates up in the hills on the Foss ranch. I

met Coates for the first time yesterday. I never heard

Coates' name mentioned in connection with this deal.

Other than Mr. Malter, nobody was mentioned.

After all the foregoing witnesses had testified on be-

half of the Government, the Government announced that

it rested.

E. A. NICHOLS,

a witness called on behalf of the defendants, having been

first duly sworn, testified in substance as follows

:

My full name is E. A. Nichols. I am the owner of

the Central California Detective Bureau in this city. I

know the witness Hugo Malter. I saw him on or about

the 26th day of September of this year out at his ranch.

Q. And I will ask you if at that time he told you that

Ted Brix introduced him to Stumpf and at that time Ted

Brix said, "Alex Stumpf here has a very good deal in

mind and with some assistance he, Alex Stumpf, believes

that he will be able to handle all of the grape syrup con-

centrates of yours?" Did Mr. Malter say that such a

conversation took place ?

To which question the Government objected on the

ground that no proper foundation had been laid.

Q. By MR. CURRAN: Did Mr. Malter say that

such a conversation took place?

MR. McNABB : Just a moment.

A. Yes, sir. '
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MR. McNABB: Just a moment. We object to that

as not being proper rebuttal. In the first place that is,

I think, almost identical with the testimony of the witness

on direct examination. He talked about the grape syrup

being made into alcohol.

THE COURT: It is identical with the testimony of

the witness Malter..

MR. McNABB: Yes.

THE COURT: On direct examination.

MR. McNABB : On direct examination it was to that

effect, anyway, that he had grape concentrates and they

discussed the matter of making it into alcohol.

THE COURT: Yes, that is correct. That is accord-

ing to my notes. They talked about concentrates.

MR. CURRAN: Your Honor, on cross-examination I

asked that very question of Mr. Malter and his answer

here in the record, page 255 is 'no'.

THE COURT: Well, sustain the objection.

MR. SAVAGE: Note an objection on behalf of Mr.

Coates.

The witness Malter told me that he had told the United

States authorities that when he met Stumpf and Brix on

the first occasion all the conversation was about concen-

trates. I saw Malter about the first of October at his

ranch. I was in the employ of the defendant in this case

at that time. I went out to question the witness Malter

and I did question him. I didn't do any work for Malter

until February of this year. I worked for both but not

at the same time. The first time I was in the employ of

Frank Curran, the attorney for the defense. Malter told
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me that the deal started out as legitimate juice deal and

it became a still racket and that he had Brix quit.

CROSS-EXAMINATION
I was employed by Mr. Curran about September 23rd

or 24th, 1931. I was employed by Malter about the 14th

or 15th of February of this year. I may have worked a

week or ten days for Curran. It was an endeavor to be

blackmailed by a certain party. Mr. Curran said he had

just entered into the case. He asked me to interview as

many of the parties as possible to get the facts of the case.

This was one of the interviews I had at the time. I have

been employed just the two times I mentioned. I went

out to the Foss ranch to examine the still but the still had

been moved before I knew7 anything about it. I went out

with Mr. Foss.

I remember, Mr. Savage, of going to your office while

I was employed by Mr. Malter. That was prior to any

indictment. I do not remember telling you that some of

the boys at the Foss ranch had not received their wages

and unless they were paid their wages they would turn

State's evidence. I don't recall telling you that the best

thing Coates could do was to pay $600. It might have

been mentioned about getting the money but no such con-

versation as you mentioned was said.

W. D. COATES, Jr.,

a witness called on behalf of the defendant Coates, after

being first duly sworn, testified in

My full name is W. D. Coates, Jr. I live at 3901 Hunt-

ington Boulevard in Fresno and have lived there off and

on for forty-two years, I know Hugo Malter. I remem-
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ber an occasion of his visit to my house in October for

dinner. It was the 26th of October. I had a conversa-

tion with Malter during the evening. I have known him

ever since he was a child. After dinner my son Lloyd

Coates had gone upstairs to the bath room or somewhere

for some purpose. I had gone in the living room and

Malter followed me in. I asked him some very pertinent

questions in reference to the grape concentrate business.

I asked Malter what he was doing and what Lloyd and

he were doing together in the grape concentrate business.

I asked him the question because he had been in my house

several times and had never mentioned the subject at all.

Lloyd had talked about it from time to time, about it to

his mother and myself and I was extremely interested. I

asked him what he was doing, what they were doing in

the concentrate business, and was everything that they

were doing done legally, and he absolutely assured me

that it was to the extent that he told me that he had,

through the hard efforts of Henry Barbour, Congressman,

acquired the proper legal permits to make grape concen-

trates. I said, "Well, is it perfectly all right if you make

grape concentrate, and what do you do with them after-

wards?" He said, "It is just the same as a man who

ships a carload of wine grapes from here, it is none of his

affairs what is done with it after they reach their desti-

nation. As long as I am legally making these grape con-

centrates I am not interested in what becomes of it." That

was all the conversation. I have talked with the attor-

neys, the Government representatives, with Mr. Whitfield,

about this case in Mr. McNabb's office. We had gone up

there, Mrs. Coates and I had gone up there to talk with
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Mr. McNabb in a general way on the subject of the case.

As we were about to leave the office I was nearest the

door, Mr. Whitfield was nearest there and adjacent to me

was Mr. Davis.

At this point the Government objected to any further

testimony on the part of the witness on the ground that

no foundation had been laid.

MR. SAVAGE: The purpose is to show that Mr.

Whitfield told Mr. Coates that he believed that Mr. Coates

started in a grape concentrate syrup deal in the beginning.

THE COURT: Is that to be controlling in this case,

do you think?

MR. SAVAGE: It throws a lot of light on Mr. Whit-

field's testimony.

THE COURT: Mr. Coates' complicity, his connec-

tion with this matter, whether guilty or innocent, should

be judged by the evidence, certainly not by Mr. Whitfield's

opinion. Objection sustained.

MR. SAVAGE: Note an exception.

EDNA PEARL COATES,

a witness called on behalf of the defendant Coates, after

being duly sworn, testified in substance as follows

:

My full name is Edna Pearl Coates. I am the mother

of Lloyd Coates. I heard Malter testify in court that he

used an alibi to me, used grape concentrates so as to put

me off my guard. I never had a conversation with Malter

in which grape concentrate was ever mentioned. I have

never talked to Malter about grape concentrate. I have

never talked to Malter about this conspiracy.
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CROSS-EXAMINATION
I heard the testimony about the night Malter took din-

ner there. I don't believe my son mentioned concentrates

or going with Malter that night at all. My son had told

me very freely about concentrates before. He had told

us, his father and me. We talked very freely. Malter

didn't mention it at all. My son didn't keep telling me

all the time that he was in the grape concentrate business,

he told me and he told his father that he had gone into

the grape concentrate of grape syrup in which he thought

that they were one and the same. That he had gone into

that business. Nothing further was said for a little

while. One time I asked him what he had done. He

said, "I don't think anything has been done so far." When

he told us both of us tried to persuade him not to enter

the business for the reason that he knew nothing of it.

It was foreign to him in every respect. He said that he

didn't have to know anything about it. He said, "I have

absolute confidence in Hugo Malter. He knows the game

from A to Z." He did say that Malter had contracted

with a man to handle all of that, that they could possibly

put out, and that he also went into very minute detail of

telling me how the fruit, not only the grapes but any kind

of fruit that was going to waste that they might, Mr.

Malter said that he might apply it into this, and that it

was so cheap and going to waste that it was a wonderful

outlet. He seemed to think that there was going to be a

fortune in it.

N. LINDSAY SOUTH,

a witness called on behalf of the defendant Coates, being

first duly sworn, testified in substance as follows

:
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My full name is N. Lindsay South. I was present at a

time when Coates and Malter testified when Coates came

to my house and asked for a revolver. It was in Decem-

ber 1930, I believe. Just Lloyd and Hugo and myself

were there. Stumpf was on the outside. He was never

inside. I have no recollection of Stumpf even being there.

They came in there very hurriedly, stayed for a few min-

utes and either Coates or Malter conveyed the idea that

they were going up in the mountains to find out what

had become of his investment there and there was some

talk about bad gunmen up there. I understood Malter

had a pistol but Coates didn't have any and they asked

me if I had one. I told them that I had one, one that

was a good one, the only kind I would keep. He said he

was going to go there and find out, it didn't make any

difference whether he would come back alive or not. It

was Coates who said that so I gave him a pistol that I

had, a Colt. They mentioned the fact that they didn't

know what became of Stumpf and the money—they had

been trying to locate or find out where this so-called in-

vestment was. This conversation was about nine o'clock

or half past nine in the evening.

Since this trial started I have talked with Hugo Malter

on several occasions. I talked with him on Wednesday

evening. That would be October 7th. I talked with him

on Wednesday and Thursday and Saturday. Malter came

to my house; I did not send for him. I had a conversa-

tion with Malter regarding the proceedings at this trial.

Q. Did you and Malter have a discussion at that time

and place in which Malter in substance told you that he

had been given testimony in this trial as it was typed by
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the reporters and that he was directed to read it, and in

substance also told that by the Government representative,

that the testimony of Mr. Stumpf was not agreeing with

what Malter had told them and he wanted him to read it

to corroborate Stumpf's testimony if possible, and to

reconcile those discrepancies before he went on the stand?

A. Yes.

At this point the defendant Coates, through his coun-

sel, made an offer of certain testimony as follows

:

At this time I offer to prove by this witness that Mr.

Hugo Malter told this witness on Tuesday night, that the

Government not only gave him the testimony but talked

to him freely about it, both Mr. Davis and some of the

other men in the office and Mr. McNabb; that on Thurs-

day night he came and told Mr. South substantially the

same thing and that preparatory to going on the stand on

Friday Mr. Malter told Mr. South at that time that he

had been kept up with the Government for a long time

and that the testimony had not all been written up and

that they called in the reporter and the reporter read the

unwritten part of his testimony to Malter and that again

on Saturday night Malter came to South's house and told

South substantially the same thing, and that Malter also

told South that Mr.. Davis told Malter that he might be

out of the conspiracy charge all right, but it was a much

more serious thing, that perjury was a much more serious

thing, and he should be very careful how he testified.

THE COURT : Now are you attempting to show that

Mr. Malter has made any false statements in his testi-

mony on the witness stand?
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MR. SAVAGE: Yes, exactly. I asked him those

questions and he denied all of them.

THE COURT: Well, I mean outside of those ques-

tions?

MR. SAVAGE: Yes. I—
THE COURT: In other words, do you agree that his

testimony corresponds with the witness Stumpf?

MR. SAVAGE: Oh, absolutely not. There are many

discrepancies.

THE COURT: Very well, do you charge that he

changed his testimony in order to agree with the testimony

of the witness Stumpf ?

MR. SAVAGE: No, I don't say that.

THE COURT: All right. That is enough. The ob-

jection is sustained. It is a contradiction on an entirely

different matter.

MR. SAVAGE: Well, the proffer was what I made

and T understand it was refused?

THE COURT: Yes.

MR. SAVAGE: Please note an exception.

J. L. BROAD,

a witness on behalf of the defendants, after being duly

sworn, testified in substance as follows

:

My full name is J. L. Broad. I live in Fresno and

have lived here about forty years. During the last fifteen

or twenty years I have been peace officer. I am now
Chief of Police of the City of Fresno. I know Alexander

Stumpf. I have known him about fifteen years. I know

the general reputation of Alexander Stumpf for truth,
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honesty and integrity in this community. It is bad. I

would not believe him under oath.

CROSS-EXAMINATION
I have known Alexander Stumpf for about fifteen

years. He has been a notoriously hard citizen all that

time. He has been arrested and convicted and brought up

before the courts many, many times. I don't recall how

many times that he has been arrested but a great many

time. I know that we have been after him many times

but as to the number of times he has been arrested I would

not be able to say. I know that he has been convicted of

a felony twice. It is a matter of common knowledge all

over Fresno that he is a notorious criminal. I have dis-

cussed him with a great many people in the last couple of

years. With the people I have discussed it with I would

say that his reputation was extremely bad for a number

of years.

Here it was stipulated between counsel that if the wit-

ness Dr. Ray, who on account of illness was unable to

be present, would, if present and under oath, testify that

in October 1930 he had a talk with Mr. South with refer-

ence to getting someone to invest in the stock of his con-

cern—his medicinal tonic concern manufacturing medici-

nal preparation of some kind—that some time during the

month of October South brought Malter and Coates down

to the plant. That in the conversation that occurred there

Coates said in the presence of Malter that they had their

money tied up in a concentrate business, and just as soon

as they could get it out of the concentrate business or out

of this business that it was invested in that they might be

interested in the stock.
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W. G. PHILLIPS,

a witness called on behalf of the defendant Coates, testified

in substance as follows

:

(This witness had been called by the defense and testi-

fied out of order during the taking of testimony on behalf

of the Government.)

My name in full is W. G. Phillips. I reside at Han-

ford. I am a petroleum chemist. I have been in the oil

business for twenty-five years. My present business is re-

fining. I have a refinery. I merchandise the Kettleman

Hills gasoline. I know defendant Lloyd Coates. I have

known him six years. I have had various business trans-

actions with Coates during that period. I met Hugo

Malter once. It was about a year ago the 15th or 20th

of October, 1930. I met him at Coates' house about nine

P. M. Malter and Coates and myself were present. I

heard a conversation between Coates and Malter with

reference to a grape syrup business—a proposition for

entering into the manufacture of grape syrup was the

topic of discussion between the gentlemen besides myself.

The manufacture of grape syrup was discussed. Malter

explained how grape syrup was manufactured. I think

Malter knew I was a chemist. They discussed the char-

acter of raw material and the price thereof and the price

of the finished product and they mentioned that the busi-

ness carried a good return on the investment. The re-

mark was made that raw material was so cheap that it

was being fed to the hogs. By raw material I mean

grapes from which the concentrate was to be made.

Coates wanted to know if I would be interested financially
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with such a project. He said something about my being-

interested to the extent of $3000, a portion allotted to

Coates and to Maker. The conversation lasted twenty or

thirty minutes.

FRANCIS MORIN,

a witness called on behalf of the defendant Coates, testified

in substance as follows

:

(This witness had been called by the defense out of

order during the taking of testimony on behalf of the

prosecution.

)

My full name is Francis Morin. I reside at Alameda,

California. I have resided about three and one-half years

there. My business is the refining of oils, mineral oils.

I know defendant Coates. I have known him for about

three years. I have done business with him most of that

time. I have met Hugo Malter. I met Malter on the

12th of December of last year at the Hotel Fresno in this

city. I had to visit Coates on business. He was at the

hotel and I called on him there. I called on him about

the oil business. Malter was there. Malter told me at

that time that he and Coates were in the syrup business.

I don't remember what kind of syrup business. In the

conversation after Malter had mentioned that they were

in the syrup business, Coates and I were discussing a

business deal whereby he was purchasing quite a volume

of lubricating oil, and it so happened that he wanted that

oil packed in five gallon cans. I wasn't familiar with the

price of cans, nor was Coates. Malter volunteered the in-

formation and was very definite that those cans could be

purchased for fifteen cents apiece in the volume we were
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discussing
-

. He said he knew it because he was familiar

with the purchasing- of cans. He mentioned that in the

syrup business it was necessary to have his cans lacquered

on the inside. They were a little more expensive but

the plain cans he was sure could be purchased for fifteen

cents. I took his word for that. Later on I found that

in completing arrangements for the deal, purchasing cans,

it meant one hundred and two hundred dollars difference

to me, which naturally I had to stand because we made

a definite arrangement. This was on the 12th of Decem-

ber 1930.

At this point all the defendants rested.

At this point the court announced that counsel might

take two hours on each side to argue the case and that

the defendants must arrange the time to be taken by each

among themselves.

Counsel for defendant Coates entered no objection to

this ruling of the court and made no request for more

time to argue the case.

MR. McNABB: Do I understand now that all de-

fendants rest at this time?

MR. SAVAGE: Yes.

MR. CURRAN: I don't know whether it is a proper

thing to do or not, but I will take exception to the ruling

of the court limiting the time of argument as being preju-

dicial to the defendant Brix.

THE COURT : You want more time, is that the idea.

MR. SAVAGE: Exception.

MR. LINDSAY: I would like to have more.

THE COURT: Gentlemen, I feel this way, that the

facts of this case, or rather the questions that the case
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will determine or will turn upon is quite clear, and if, in

fact, I question whether the limit given is not an excessive

limit in view of the entire complexion of the case. I

don't think any injustice is being done to anybody by

reason of the limits based upon the time. *********

THE COURT: No, the case must go to the jury

today.

MR. LINDSAY: Note an exception.

MR. SAVAGE: I would like to note an exception on

the same basis.

The defendant Coates, through his counsel, then and

there asked the court to instruct the jury to return a

verdict of not guilty on the ground that the evidence was

and is insufficient to justify any other verdict, than a ver-

dict of not guilty, on the first count, the second count, the

third count and the fourth count of the indictment.

The request was by the court denied, to which ruling

of the court the defendant Coates then and there duly

excepted.

The cause was thereupon argued by respective counsel

and thereafter, and after being instructed by the court,

the jury retired in charge of an officer to deliberate upon

its verdict.

Subsequently the jury returned into court and an-

nounced its verdicts in due form, wherein it found the

defendant Coates guilty as charged in the indictment on

counts one and four of said indictment, and not guilty

on counts two and three of said indictment.

Subsequently the defendant Coates was arraigned be-

fore the court for sentence and judgment and thereupon

made and filed a motion for a new trial upon the grounds
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(1) that the verdict of the jury is contrary to law; (2)

that the verdict is contrary to the evidence; (3) that there

was no evidence to support the verdict on the first count

of the indictment; (4) that there was no evidence to sup-

port the verdict on the fourth count of the indictment;

(5) that the court erred in denying defendant's motion

for a directed verdict, and (6) that the court erred in the

decision of certain questions of law during the trial of

said cause and in limiting a time for the argument of

said cause on behalf of the defendant Coates to forty

minutes.

The motion for a new trial so made by said defendant

Coates was by the court denied, to which ruling of the

court the said defendant Coates, through his counsel, then

and there duly excepted.

The court thereupon proceeded to pronounce sentence

and judgment upon the defendant Coates and ordered that

as a punishment under the first count of the indictment

the said defendant Coates be imprisoned in the Federal-

Penitentiary, at McNeil's Island, for a period of one year

and one day, and that in addition the said defendant

Coates pay a fine of $1000.00 under said first count of

said indictment, and that under the fourth count of said

indictment the said defendant Coates pay a fine of

$100.00.

IT IS HEREBY STIPULATED AND AGREED by

and between the plaintiff above named, United States of

America, and the defendant J. L. Coates, that the fore-

going Bill of Exceptions contains all of the evidence
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given or offered on the trial of the above entitled action,

and correctly shows the proceedings had on said trial,

and that said Bill of Exceptions is correct in all respects

and may be by the Court approved, allowed, settled and

made a part of the record on appeal by said defendant

J. L. Coates herein.

Dated: January 7th, 1932.

SAMUEL W. McNABB,
United States Attorney for the Southern District of

California,

By P. V Davis

Asst. United States Attorney

David E. Peckinpah

Attorney for defendant and appellant J. L. Coates

The above and foregoing constitutes a true and correct

Bill of Exceptions, which contains all of the evidence

given or offered on the trial of the above entitled action,

and correctly shows the proceedings had on said trial,

and said Bill of Exceptions is correct in all respects and

is hereby approved, allowed, settled and authenticated and

made a part of the record on appeal by defendant J. L.

Coates.

Dated: January 7, 1932.

Geo Cosgrave

United States District Judge for the Southern District

of California.

[Endorsed] : Filed Jan 7-1932 R. S. Zimmerman,

Clerk By Theodore Hocke Deputy Clerk
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(1528-C-Criminal)

IT IS HEREBY STIPULATED by the United States

Attorney for the Southern District of California that the

time for filing the Bill of Exceptions for appellant, J. L.

COATES, may be extended to and including December

10, 1931.

DATED this 5th day of November 1931.

SAMUEL W. McNABB,
U. S. Attorney

By P. V. Davis

Assistant U. S. Attorney

IT IS SO ORDERED
Geo. Cosgrave

U. S. DISTRICT JUDGE

[Endorsed] : No. 1528-C-Crim United States Dis-

trict Court Southern District of California Central Divi-

sion United States of America, Plaintiff, vs. Alexander

St^mpf, et al, Defendants. Stipulation and Order Filed

Nov 5 1931 R. S. Zimmerman, Clerk By Theodore

Hocke Deputy Clerk

[Title of Court and Cause.]

No. 1528-C-Cr.

ORDER

Upon application of the United States Attorney of the

Southern District of California and P. V. Davis, Assis-

tant United States Attorney for said District,
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IT IS HEREBY ORDERED that the time within

which the above named appellee, United States of Amer-

ica, through its said attorneys may rile and serve proposed

amendments to the proposed bill of exceptions of the de-

fendant J. L. Coates is hereby extended to and including

the 15th day of December, 1931.

Dated: November 30th, 1931.

Geo. Cosgrave

United States District Judge

[Endorsed] : Filed Nov 30 1931 R. S. Zimmerman,

Clerk By: Edmund L. Smith Deputy Clerk

[Title of Court and Cause.]

No. 1528-C-Cr.

STIPULATION

IT IS HEREBY STIPULATED that the Government

may have until December 31st, 1931 in which to file

proposed amendments to the respective proposed bills of

exceptions of each of said appellants and that the court

may enter an order herein extending the time accordingly.

Dated: December 21, 1931

SAMUEL W. McNABB
United States Attorney,

P. V. Davis

P. V. DAVIS,
Assistant United States Attorney

Attorneys for Plaintiff and Appellee.

David E. Peckinpah,

DAVID E. PECKINPAH,
Attorney for J. L. Coates and D. Arkalian, Appellants.

It is so ordered

Geo. Cosgrave

Judge
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Hated Dec. 23, 1931

|
Endorsed] : Filed Dec. 23, 1931 R. S. Zimmerman,

Clerk By: Thomas Madden, Deputy Clerk

[Title of Court and Cause.]

No. 1528-C

SUBSTITUTION OF ATTORNEY.

To the plaintiff above named, and to

SAMUEL W. McNABB, United States Attorney:

You will please take notice that defendant J. L. Coates,

above named, has changed attorneys in the above entitled

action, and that

DAVID E. PECKINPAH
has been and is hereby substituted in the place of the

undersigned as attorney for defendant J. L. COATES.

DATED: NOVEMBER 14th 1931.

H. A. Savage

Attorney for Defendant J. L. COATES

The above substitution of attorneys is hereby made by

the defendant, J. L. COATES, and the undersigned

hereby consent thereto.

DATED: NOVEMBER 14th, 1931

J. L. Coates

Defendant

N. Lindsay South

Attorney for Defendant J. L. COATES
[Endorsed] : Filed Nov 20, 1931 R. S. Zimmerman,

Clerk By Theodore Hocke Deputy Clerk
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[Title of Court and Cause.]

No. 1528-C-Cr.

MOTION FOR NEW TRIAL

Comes now the defendant, J. L. COATES, and moves

this Honorable Court for a new trial, and for cause

thereof says:

I.

The verdict of the jury is contrary to law.

II.

The verdict is contrary to the evidence.

III.

There was no evidence to support the verdict on the

first count of the indictment.

IV.

There was no evidence to support the verdict on the

fourth count of the indictment.

V.

The court erred in requiring the defendants to exer-

cise a peremptory challenge with only eight prospective

jurors in the jury box.

VI.

The court erred in denying this defendant's motion for

a directed verdict.

VII.

The verdict on the first count of said indictment is

unlawful and invalid for the reason that the transaction

referred to and described as being the object of the

conspiracy alleged in the first count of said indictment is

the same transaction set forth and described as having

been completed in the fourth count of said indictment.
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VIII.

The court erred in overruling the objection of this de-

fendant to the question asked the Government's witness

Alexander Stumpf

:

"Q And on a card identically like that, yellow card

that you see there?

"A Yes, sir.

"Mr. McNABB : We offer it in evidence if the Court

please.

"MR SAVAGE : Well, I want to object to the admis-

sion of that in evidence, and also, to the method of exami-

nation of this witness at this time." Rep. Tr. pg. 326.

And permitting the same to be received in evidence.

IX.

The court erred in overruling the objection of this de-

fendant to the question asked the Government's witness

Alexander Stumpf:

"Q Now, I will ask you what name you introduced

Mr. Coates to Proctor and Kenny under?" Rep. Tr.

pg. 399.

And permitting the witness to answer the same.

X.

The court erred in making the following statement dur-

ing the course of the trial, in the presence of the jury:

"THE COURT: It seems to me the presumption

would be that everything was voluntary. And particu-

larly with respect where the officers of the Government

are concerned. It seems to me that would be. immaterial

at this time, and irrelevant and incompetent." Rep. Tr.

pg. 403.
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XL
The court erred in admitting in evidence Government's

exhibit No. 6. Rep. Tr. pg. 480. (The same being one-

half gallon bottle of "mash".)

XII.

The court erred in denying the following motion of this

defendant with respect to the testimony of Government's

witness Fred Stribling:

"MR SAVAGE: May I make this further motion,

that all this testimony be stricken from the record. As I

understand the indictment there is charged that a con-

spiracy to possess and manufacture a still, not to manu-

facture liquor. A reading of the indictment . will show

that, the possession of a still without a permit, and en-

gaging in the business of distillers without giving a bond

and possession of a still in violation of section 25 of the

National Prohibition Act. There is no question about

the possession of liquor or manufacturing of liquor or

alcohol or anything else." Rep. Tr. pg. 486.

XIII.

The court erred in denying and overruling the objec-

tion of this defendant to the testimony of the Govern-

ment's witness Ferdinand Andreas:

"MR SAVAGE: May I at this time interpose an

objection to all this testimony as incompetent, irrelevant,

immaterial, not within the issues and not within the charge

of the case. There is no charge here that there was

anything done at Caruthers, but that they conspired to

build a still at the Foss ranch." Rep. Tr. pg. 500.

XIV.

The court erred in overruling the objection of this de-

fendant to the question asked Government's witness Ferdi-

nand Andreas:
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"Q What was said by Mr. Coates about your signing

this affidavit?" Rep. Tr. pg. 515,

And permitting the said witness to answer the same.

XV.

The court erred in admitting in evidence Government's

exhibits 1, 2 and 3. Rep. Tr. pg. 547. (The same being-

parts of a "still")

XVI
The court erred in overruling the objection to the ques-

tion asked Government's witness James Proctor:

"Q Well now, think that over carefully. I wish you

would look at this statement here for the purpose of re-

freshing your memory." Rep. Tr. pg. 621, line 17.

And permitting the witness to look at said statement

handed him by the U. S. Attorney.

XVII.

The court erred in denying the motion of this de-

fendant to exclude the Government's witness G. H. Malter

from the witness stand on the ground that he had read

excerpts from the transcript of testimony of other wit-

nesses for the Government, said transcript being fur-

nished and showed to him by the U. S. Attorney. Rep.

Tr. pg. 667 et seq.

XVIII.

The court erred in permitting the Government to in-

troduce in evidence the statement of Olie Olson, Gov-

ernment's exhibit No. 8, and in permitting the Govern-

ment to read the entire statement to the jury. Rep. Tr.

pg. 702.

XIX.

The court erred in overruling the objection of this de-

fendant to the question asked the Government's witness

Wilbert G. Whitfield:
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"Q Did not Mr. Brix offer to plead guilty?" Rep.

Tr. pg. 743

XX.

The court erred in denying the motion of this defend-

ant for permission to examine Government's witness G.

H. Malter as to the fact and circumstances of his reading

the transcript of testimony of other Government wit-

nesses, after all witnesses had been excluded from the

court room. Rep. Tr. pg. 757, line 20.

XXI.

The court erred in denying the motion of this defend-

ant to strike from the record the following statement of

the U. S. Attorney to the Government's witness G. H.

Malter

:

"You know what happened." Rep. Tr. pg. 771, line 23.

XXII.

The court erred in admitting in evidence Government's

exhibit No. 5. Rep. Tr. pg. 798. (Yellow card)

XXIII.

The court erred in overruling the objection of this de-

fendant to the question asked Government's witness G.

H. Malter:

"Q Anything else? Anything said in reference to

getting any of it, any more of it?" Rep. Tr. pg. 817.

And permitting the witness to answer the same.

XXIV.

The court erred in denying this defendants motion to

strike out the answer of the Government's witness G. H.

Malter

:

"A The only time that I remember that the grape

concentrate deal was being- mentioned was when Mr.

Coates used it as an alibi once to get away from home."

Rep. Tr. pg. 839, line 1.
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XXV.

The court erred in denying the motion of the defendant

Theodore Brix (in which this defendant joined) to ex-

clude any and all of the testimony of Government's wit-

ness G. H. Malter, on the ground that after having been

put under the rule, that he violated said rule by reading-

excerpts of the testimony of other Government witnesses,

before he, the said G. H. Malter, was called to the wit-

ness stand by the Government, and that the U. S. Attorney

furnished him the said transcript of testimony of other

witnesses for the Government. Rep. Tr. pg. 851, line 10.

XXVI.

The court erred in making the following ruling during

cross-examination of Government's witness G. H. Malter:

"THE COURT: That is enough along that line. The

witness is clearly indistinct." Rep. Tr. pg. 899, line 23,

the said ruling tending to hinder and prevent cross-

examination of the Government's witnesses.

XXVII.

The court erred in sustaining the Government's objec-

tion to the following question asked Government's wit-

ness G. H. Malter on cross-examination:

"Q Do you remember at that time telling me that

you had him where he could not say a word because you

had it in Coates' own handwritng where it showed what

it cost to make alcohol and that he was engaged in the

still business and that you had that memorandum and you

were going to keep it?" Rep Tr. pg. 928, line 9.

And preventing the witness from answering the same.
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XXVIII.

The court erred in sustaining the Government's objec-

tion to the question asked defendant's witness W. D.

Coates

:

"Q. What was said at that time?" Rep. Tr. pg. 990,

line 18,

And preventing the said witness from answering the

same.

XXVIX.
The court erred in denying the proffer of proof made

by this defendant, while defendant's witness N. Lindsay

South was on the witness stand, as follows

:

"Mr. SAVAGE: At this time, I offer to prove by

this witness that Mr. Hugo Malter told this witness on

Tuesday night, that the Government not only gave him

the testimony but talked to him freely about it, both Mr.

Davis and some of the other men in the office, and Mr.

McNabb. That on Thursday night he came and told

Mr. South substantially the same thing and that prepara-

tory to going on the stand on Friday, Mr. Malter told

Mr. South at that time that he had been kept up with the

Government for a long time and that the testimony had

not all been written up and that they called in the reporter

and the reporter read the unwritten part of his testimony

to Mr. Malter, and that again on Saturday night Mr.

Malter came to Mr. South's house and told Mr. South

substantially the same thing, and that Mr. Malter also

told Mr. South that Mr. Davis told Mr. Malter that he

might be out of the conspiracy charge all right but it was

a much more serious thing, that perjury was a much more

serious thing, and he should be very careful how he testi-

fied" Rep. Tr. pg. 1000.
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XXX.
The court erred in overruling- the objection of this de-

fendant to the question asked the witness J. L. Broad by

the Government on cross-examination:

"Q Everybody knew it?" Rep. Tr. pg\ 1007, line 16,

And permitting the witness to answer the same.

XXXI.

The court erred in limiting the time for the argument

on behalf of this defendant to forty minutes. Rep. Tr.

pg. 1014.

For each and all of the foregoing reasons and errors

this defendant, J. L. COATES, moves the Honorable

George Cosgrave, Judge of said United States District

Court, for a new trial of said cause.

Dated: October 24th, 1931

H. A. Savage

N. Lindsay South

Attorneys for Defendant J. L. Coates.

[Endorsed] : Filed Oct 24, 1931 R. S. Zimmerman,

Clerk By Francis E. Cross Deputy Clerk

[Title of Court and Cause.]

No. 1528-C-CR.

PETITION FOR APPEAL

TO THE HONORABLE GEORGE COSGRAVE,
JUDGE OF THE DISTRICT COURT OF THE
UNITED STATES IN AND FOR THE SOUTH-
ERN DISTRICT OF CALIFORNIA:

J. L. COATES, your petitioner, one of the defendants

in the above entitled cause, prays that he may be per-
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mitted to take an appeal from the judgment against him

entered in the above cause on the 19th day of October,

1931, pursuant to the verdict of the jury given and en-

tered in said cause on the 15th day of October, 1931, to

the United States Circuit Court of Appeals for the Ninth

Circuit; and your petitioner does hereby appeal from

said judgment to the said United States Circuit Court of

Appeals for the Ninth Circuit, for the reasons specified

in the Assignment of Errors which is filed herewith.

Your petitioner desires that said appeal shall operate

as a supersedeas, and, therefore, prays that an order be

made fixing the amount of security which said defendant,

petitioner and appellant, shall give and furnish upon such

appeal; and that upon giving such security all further

proceedings in this Court be suspended and stayed until

the determination of said appeal by the said United States

Circuit Court of Appeals for the Ninth Circuit.

Your petitioner further prays that he be released on

bail, in an amount to be fixed herein, pending the final

disposition of said appeal.

Dated: October 24th, 1931.

H. A. Savage

N. Lindsay South

Attorneys for Petitioner and Appellant.

[Endorsed] : Filed Oct 24 1931 R. S. Zimmerman,

Clerk By Francis E. Cross Deputy Clerk
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No. 1528-C-CR.

ASSIGNMENT OF ERRORS

Comes now J. L. Coates, appellant and one of the de-

fendants in the above entitled cause, and files the following

assignment of errors upon which he will rely in the prose-

cution of the appeal herewith petitioned for in said cause,

from the judgment of this Court entered on the 24th day

of October, 1931, to-wit:

I.

The judgment entered by the above entitled court

against this defendant and appellant, because of his con-

viction by the jury on the first count of the indictment

herein, is unlawful and invalid, for the reason that the

verdict of the jury finding this defendant and appellant

guilty of said first count is against the evidence.

II.

That the said judgment so entered by this Court against

this defendant and appellant on the said first count of the

said indictment is unlawful and invalid, for the reason

that it is against the law.

III.

That the judgment entered by the above entitled court

against this defendant and appellant, because of his con-

viction by the jury on the fourth count of the indictment

herein, is unlawful and invalid, for the reason that the

verdict of the jury finding this defendant and appellant

guilty of said fourth count of said indictment is against

the evidence.
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IV.

That the said judgment so entered by this court against

this defendant and appellant on the said fourth count of

the said indictment is unlawful and invalid, for the reason

that it is against the law.

V.

That the said judgment so entered against this defend-

ant and appellant on the first count of said indictment is

invalid and unlawful, for the following reason, to-wit

:

That the transaction referred to and described as being

the object of the conspiracy alleged in the first count of

said indictment is and was the same transaction set forth

and described as having been completed in the fourth

count of said indictment.

VI.

That the trial court erred in matters of law and in its

decisions upon matters of law arising during the trial of

this cause, to the prejudice of this defendant and appel-

lant in the following particular, to-wit: That the said

court erred in denying the motion of this defendant and

appellant for a directed verdict in said cause.

VII.

That the said court erred in overruling the objection

of this defendant and appellant to the question asked the

Governments' witness Alexander Stumpf, and in permit-

ting the introduction in evidence of Government's exhibit

No. 4, as follows:

"Q And on a card identically like that yellow card

that you see there?

"A Yes, sir.

"MR McNABB: We offer it in evidence if the Court

please.
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"MR SAVAGE: Well, I want to object to the ad-

mission of that in evidence, and also, to the method of

examination o\ this witness at this time." Rep. Tr.

pg. 326.

The said exhibit is a yellow card upon which it is

alleged that this defendant and appellant made notations

of the cost of various items of machinery^ etc., purchased

for the alleged enterprise.

VIII.

The said Court erred in overruling the objection of this

defendant and appellant to the question asked the Gov-

ernment's witness Alexander Stumpf

:

"Q Now, I will ask you what name you introduced

Mr. Coates to Proctor and Kenney under?" Rep. Tr.

pg. 399,

and permitting the witness to answer thereto as follows:

"A Why, I don't remember under what name, but

he gave me some name to introduce him to Proctor and

Kenny."

IX.

The said Court erred in making the following statement

in the presence of the jury during the course of the trial

:

"THE COURT: It seems to me the presumption

would be that everything was voluntary. And particu-

larly with respect where the officers of the Government

are concerned. It seems to me that would be immaterial

at this time, and irrelevant and incompetent." Rep. Tr.

pg. 403.

The above statement was made following a motion to

strike out the answer of the witness Alexander Stumpf

to the question asked him by the Government:
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"Q BY MR McNABB: Now, has the Government

offered you any inducement or immunity or anything of

that kind?

"MR. CURRAN: Just a minute.

"A. No, sir.

"Q BY MR McNABB: By reason of your coming

here to testify?"

X.

The said Court erred in receiving in evidence Govern-

ment's exhibit No. 6. Rep. Tr. pg. 480. The said exhibit

being a large glass container filled with a liquid which

the Government's witness W. G. Whitfield testified (pg.

479) he secured from the gravity tanks on the Foss Ranch,

April 8, 1931.

XL
The said Court erred in denying the following motion

of this defendant and appellant to strike out testimony of

the Government's witness Fred Stribling:

"MR. SAVAGE: May I make this further motion,

that all this testimony be stricken from the record. As I

understand the indictment there is charged that a con-

spiracy to possess and manufacture a still, not to manu-

facture liquor. A reading of the indictment will show

that, the possession of a still without a permit, and engag-

ing in the business of distillers without giving a bond and

possession of a still in violation of section 25 of the

National Prohibition Act. There is no question about the

possession of liquor or manufacturing of liquor or alcohol

or anything else." Rep. Tr. pg. 486.

Mr. Stribling testified that he was a chemist (pg. 481)

in the Government service; that he tested the contents of

Government exhibit No. 6, and found it to be mash con-
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taining 3.24 percent alcohol by volume. He testified on

cross-examination that he made the test sometime prior to

April 17th; and that liquid like that would change from

time to time according to conditions that surround it, and

that the alcoholic content might increase, depending on the

amount of sugar content and heat; and that he could not

tell the alcoholic content of that liquid for the months of

January and February, 1931 ; and that he would not say

that the liquid had any alcoholic content three months

prior thereto.

XII.

The said Court erred in denying and overruling the ob-

jection of this defendant and appellant to the testimony of

Government's witness Ferdinand Andreas

:

"MR. SAVAGE: May I at this time interpose an ob-

jection to all this testimony as incompetent, irrelevant, im-

material, not within the issues and not within the charge

of the case. There is no charge here that there was any-

thing done at Caruthers, but that they conspired to build

a still at the Foss ranch." Rep. Tr. pg. 500.

Mr. Andreas testified (pg. 499) that he hauled some

lumber, nails, hammers, two roils of black paper, and some

turkeys to the Caruthers place, and worked two or three

days cleaning out the barn, tore out some manger and

leveled up a place in the barn.

XIII.

That said Court erred in overruling the objection of this

defendant and appellant to the question asked the Govern-

ment's witness Ferdinand Andreas:

"Q What was said by Mr. Coates about your signing

this affidavit?" Rep. Tr. pg. 515.

and permitting the witness to answer as follows

:
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"A Well, he wouldn't give me my pay check unless I

signed that affidavit. So me and him—him and I, we

drove down town, we tried to get a notary public's office,

he wasn't around then, so we gave a check to his manager

and told me to come in the morning to have it signed."

pg. 516.

The affidavit purports to be an affidavit concerning the

pink slip on the Andreas truck, alleged to have been pur-

chased by the defendant Coates.

XIV.

The said Court erred in admitting in evidence Govern-

ment's exhibits Nos. 1, 2 and 3. Rep. Tr. pg. 547. The

same being parts of an alleged still.

XV.

The said Court erred in overruling the objection to the

question asked the Government's witness James Proctor

:

"Q Well now, think that over carefully. I wish you

would look at this statement here for the purpose of

refreshing your memory." Rep. Tr. pg. 621, line 17.

The statement handed the witness purported to be a

statement signed by the witness and in the possession of

the Government.

XVI.

The said Court erred in denying the motion of this de-

fendant and appellant to exclude the Government's wit-

ness, George Hugo Malter, from the witness stand, on

the ground that he had read portions of the transcript of

testimony of other witnesses, furnished him by the Gov-

ernment, prior to his taking the witness stand ; all witnesses

having theretofore been excluded from the court room by

order of the court. Rep. Tr. pg. 667 et seq.



United Stales of America 207

XVII.

The said Court erred in permitting the Government to

introduce in evidence the statement of Olie Olson, Govern-

ment's exhibit No. 8, and in permitting the Government

to read the entire statement to the jury. Rep. Tr. pg. 702.

Exception was taken to the reading of the statement for

the reason that the said Olie Olson was a defendant and

alleged co-conspirator in this case, and that this defendant

and appellant would not have the opportunity or privilege of

cross-examining the said Olie Olson as to the said state-

ment so read by the Government. The statement was to

the effect that Olson met Coates several times out at the

St. George Vineyard (Maker's ranch); portions of the

statement being as follows: Rep. Tr. pg-. 708

"Q When did Coates come out there?

"A He came out there some time after I had started

building the still.

"Q Did you have a talk with him?

"A Yes, I had a little conversation with him. Coates

did not know anything about this still at all. He had a

proposition, he wanted to build a still, too.

44Q Did he say what kind of a still?

"A A whiskey still.

"0 What kind of still, size and what was he going to

do with it?

"A He wanted to know about what it would cost, and

I told him, I forgot just what I told him, but I didn't see

him for quite a while and he never said anything more

about it. He said he wanted a still that would run out

quite an amount.

"Q Did he say where he was going to put the still, or

did he give an order?
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"A No. He didn't know anything about the still I

was putting up.

"Q When Coates first came out was Hugo Malter

there with him? A Yes.

"Q Did Hugo say anything?

"A Malter in the presence of Coates said that Coates

himself was going to put up the money for the still but

Coates did not know anything about this one that I was

building."

The above statement purports to have been made on

some day in April, 1931 (Rep. Tr. pg. 716) to the Govern-

ment officers, and after the termination of the conspiracy,

the indictment having been filed April 22, 1931.

XVIII.

The said Court erred in overruling the objection to the

question asked the Government's witness Wilbert G.

Whitfield

:

"Q Did not Mr. Brix offer to plead guilty." Rep. Tr.

pg. 743, line 3,

and permitting the witness to answer, as follows

:

"A Mr. Brix did not offer to plead guilty himself,

but—" Rep. Tr. pg. 744, line 6

"A Mr. Fenston said that he was willing to enter a

plea of guilty to any misdemeanors on the charge, but he

did not like to see the boy do a jail sentence for a con-

spiracy." Rep. Tr. pg. 745, line 7.

XIX.

The said Court erred in denying the motion of this de-

fendant and appellant, as follows:

"MR SAVAGE: I ask permission at this time to ex-

amine Mr. Malter as to the true facts." Rep. Tr. pg. 757.

In regard to reading the transcript by the witness
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.Mailer, the Government made a statement to the Court

(Rep. Tr. pg. 756) as to the circumstances thereof, fol-

lowing which this defendant and appellant made the above

motion.

XX.

The said Court erred in denying the motion of this de-

fendant and appellant to strike from the record the fol-

lowing statement of the Government to its witness G. H.

M alter:

"You know what happened." Rep. Tr. pg. 771, line 23.

The full question is: "Q Well, go ahead and tell all

the conversation. You know what happened. Tell the

Court and jury what happened." Objection is made to

the confidential conversational style of the question.

XXI.

The said Court erred in admitting in evidence Govern-

ment's exhibit No. 5. Rep. Tr. pg. 798. The same pur-

porting to be a card written upon by defendant Coates.

XXII.

The said Court erred in overruling the objection of this

defendant and appellant to the question asked the Govern-

ment's witness G. H. Maker

:

UQ Anything else? Anything said in reference to get-

ting any of it, any more of it?" Rep. Tr. pg. 817,

and permitting the witness to answer :

"A He wanted Stumpf to get some, to have drinking

liquor." The witness was referring to what the defendant

Coates is alleged to have said.

XXIII.

The said Court erred in denying the motion of this de-

fendant and appellant to strike out the answer of Govern-

ment's witness G. H. Maker:
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"A The only time that I remember that the grape

concentrate deal was being mentioned was when Mr.

Coates used it as an alibi once to get away from home."

Rep. Tr. pg. 839, line 1.

XXIV.
The said Court erred in denying the motion of the de-

fendant Theodore Brix, in which this defendant and ap-

pellant joined, to exclude any and all testimony of the

Government's witness G. H. Malter. Rep. Tr. pg. 851,

line 10. The motion was based on the ground that the said

witness had read portions of the testimony given by Gov-

ernment's witness Stumpf prior to taking the witness

stand; all witnesses having been excluded from the court

room at the commencement of the trial.

XXV.
The said Court erred in making the following ruling,

during cross-examination of the Government's witness

G. H. Malter:

"THE COURT: That is enough along that line. The

witness is clearly indistinct." Rep. Tr. pg. 899, line 23.

XXVI.
The said Court erred in sustaining Government's objec-

tion to the following question asked Government's witness

G. H. Malter on cross-examination:

"Q Do you remember at that time telling me that you

had him where he could not say a word because you had

it in Coates' own handwriting where it showed what it

cost to make alcohol and that he was engaged in the still

business and that you had that memorandum and you were

going to keep it?" Rep. Tr. pg. 928.

XXVII.
The said Court erred in sustaining the Government's

objection to the question asked defendant's witness W. D.

Coates

:

"Q What was said at that time?" Rep. Tr. pg. 990,

1. 18.
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Before the objection was made, the witness partly an-

swered the question, as follows:

"A We bad gone up there, Airs. Coates and I had

gone up there to talk to Mr. McNabb in a general way on

the subject ot the case. And as we were about to leave

the office 1 was nearest the door, Mr. 'Whitfield was nearest

and there adjacent to me, was Mr. Davis."

The previous question was: "Have you talked with

Mr. Whitfield?" he being the Prohibition Agent, to which

the witness Coates had replied, "I did." The purpose of

the question was to show that Mr. Whitfield told Mr.

W. D. Coates that he believed that the defendant Coates

started in a grape concentrate syrup deal in the beginning.

XVIII.

The said Court erred in denying the proffer of proof

made by this defendant and appellant while defendant's

witness N. Lindsay South was on the witness stand, as

follows: Rep. Tr. pg. 1000.

"MR. SAVAGE: At this time, I offer to prove by this

witness that Mr. Hugo Malter told this witness on Tues-

day night, that the Government not only gave him the

testimony but talked to him freely about it, both Mr. Davis

and some of the other men in the office, and Mr. McNabb.

That on Thursday night he came and told Mr. South sub-

stantially the same thing and that preparatory to going

on the stand on Friday, Mr. Malter told Mr. South at

that time that he had been kept up with the Government

for a long time and that the testimony had not all been

written up and that they called in the reporter and the

reporter read the unwritten part of his testimony to Mr.

Malter, and that again on Saturday night Mr. Malter

came to Mr. South's house and told Mr. South substan-
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tially the same thing, and that Mr. Malter also told Mr.

South that Mr. Davis told Mr. Malter that he might be

out of the conspiracy charge all right but it was a much

more serious thing, that perjury was a much more serious

thing, and be should be very careful how he testified.

"

XXIX.

The said Court erred in overruling the objection of this

defendant and appellant to the question asked the witness

J. L. Broad by the Government on cross-examination:

"Q Everybody knew it?'
;

Rep. Tr. pg. 1007, line 16.

and permitting the witness to answer

:

"A Yes."

The witness was the Chief of Police of Fresno, and the

question was whether everybody knew that Alexander

Stumpf was a notorious criminal.

XXX.
The court erred in limiting the time for the argument

of the case to the jury, on behalf of this defendant and

appellant, to forty minutes. Rep. Tr. pg. 1014.

WHEREFORE, the said defendant and appellant, J. L.

Coates, prays that the said judgment be reversed, and for

such other and further relief as to the Circuit Court of

Appeals may seem just and proper.

DATED: October 24, 1931.

H. A. Savage

N. Lindsay South

Attorneys for Defendant and Appellant J. L. Coates

[Endorsed]: Filed Oct 24, 1931 R. S. Zimmerman,

Clerk By Francis E. Cross Deputy Clerk
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[Title of Court and Cause.]

No. 1528-C.CR.

ORDER ALLOWING APPEAL WITH SUPER-
SEDEAS, AND FIXING BAIL.

The petition of J. L. COATES, one of the defendants

in the above entitled cause, for an appeal from the final

judgment therein, is hereby granted and the appeal is

allowed

;

And upon petitioner filing a bond for the sum of

$10,000. with sufficient sureties, and conditioned as re-

quired by law, the same shall operate as a supersedeas of

the judgment made and entered in the above entitled cause,

and shall suspend and stay all further proceedings in this

Court until the determination of said appeal by the United

States Circuit Court of Appeals for the Ninth Circuit.

It is further ORDERED, that the said J. L. Coates,

defendant as aforesaid, shall be admitted to bail upon his

entering into a g*ood and sufficient bond in the sum of

$10,000. to be conditioned as required by law, with sureties

to be approved by the Clerk of said District Court.

Dated: October 24, 1931.

Geo. Cosgrave,

District Judge

[Endorsed] : Filed Oct 24, 1931 R. S. Zimmerman,

Clerk By Francis E. Cross Deputy Clerk
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[Title of Court and Cause.]

No. 1528-C-CR

BOND ON APPEAL AND BAIL BOND.

KNOW ALL MEN BY THESE PRESENTS:

THAT, I, J. L. COATES, Principal, and E. Pearl

Coates of the County of Fresno, State of California; and

K. Arkalian, of the County of Madera, State of Cali-

fornia, as sureties, are held and firmly bound unto the

United States of America, in the full and just sum of

Ten Thousand Dollars, to be paid to the United States of

America, to which payment well and truly to be made

we bind ourselves, our heirs, executors and administra-

tors, jointly and severally, by these presents.

Sealed with our seals and dated this 21st day of January

in the year of our Lord, One Thousand Nine Hundred

and Thirty-two (1932)

Whereas, lately on the 24th day of October, 1931, at

a term of the United States District Court for the South-

ern District of California, Northern Division, holden at

Fresno, California, in a cause pending in said Court be-

tween the United States of America, Plaintiff, against

J. L. Coates, et al., Defendants, a judgment and sentence

was rendered against said defendant J. L. Coatesm and

said J. L. Coates obtained and Order from Flon. George

Cosgrave, Judge of said District Court, permitting the

said defendant J. L. Coates to appeal from said judgment

to the United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the judgment and sentence in the

aforesaid suit.

NOW, the condition of said obligation is such, that if

the said defendant J. L. Coates shall appear in person in
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the United States Circuit Court of Appeals for the

Ninth Circuit when said cause is reached for argument,

or when required by law or rule of said Circuit Court,

and from day to day thereafter in said Court until said

cati.se >hall be finally disposed of, and shall abide by and

obey the judgment and all orders made by the said Circuit

Court in said cause, and shall surrender himself in execu-

tion of the judgment and sentence appealed from, as said

Court may direct, and shall pay any fine or fines imposed

upon him in said cause, if the judgment and sentence

against him shall be affirmed; and if he shall appear for

trial in the above entitled District Court on such day or

days as may be appointed for a retrial by said District

Court, and abide by and obey all orders of said Court,

provided the judgment and sentence against him shall be

reversed by the United States Circuit Court of Appeals

for the Ninth Circuit, then the above obligation to be

void; otherwise to remain in full force, virtue and effect.

Dated: January 21st, 1932.

J. L. Coates [Seal]

E. Pearl Coates [Seal]

K. Arakalian [Seal]

APPROVED:
Geo. Cosgrave

District Judge

Dated: January 22nd, 1932.

UNITED STATES OF AMERICA )

) SS.
SOUTHERN DISTRICT OF CALIFORNIA )

K. ARKELIAN, whose name is subscribed to the fore-

going undertaking as one of the sureties thereof, being
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first duly sworn, deposes and says: That T am a house-

holder in said District and reside at Madera, California,

in the County of Fresno, State of California, and my

occupation is Rancher. That I am worth the sum of Ten

Thousand and no/100 ($10,000.00) Dollars, the sum in

the said undertaking specified as the penalty thereof, over

and above all my debts and liabilities, and exclusive of

property exempt from execution, and that my property

now standing of record in my name consists in part as

follows

:

Real Estate described as follows

:

100 acres of vineyard—value Forty Thousand ($40,-

000.00) Dollars clear—eighty-five per cent (85%) of

stock of Arkelian, Inc., Seventy Thousand ($70,000.00)

Dollars savings account—Bank of America National

Trust and Savings Bank.

That the encumbrances on the foregoing property are

as follows

:

That my total net assets, above all liabilities and

obligations on other bonds, in the sum of One Million

($1,000,000) Dollars. That I am surety upon one

outstanding penal bonds (made within one year from date

hereof) now in force, aggregating total penalty of Ten

Thousand ($10,000.00) Dollars.

K. Arakelian

Subscribed and sworn to before me this 21st day of

January, 1932.

Samuel F. Hollins

U. S. Commissioner for the Southern District of

California, Northern Division

[Seal]



United States of America 217

UNITED STATES OF AMERICA )

) SS.

SOUTHERN DISTRICT OF CALIFORNIA )

E. PEARL COATES, whose name is subscribed to the

foregoing undertaking as one of the sureties thereof, being

first duly sworn, deposes and says:

That I am a householder in said Distriet and reside at

Fresno, in the County of Fresno, State of California, and

my occupation is housewife; that I am worth the sum of

Ten Thousand and no/100 ($10,000.00) Dollars, the sum

in the said undertaking specified as the penalty thereof,

over and above all my debts and liabilities and exclusive

of property exempt from execution, in separate property,

and that my property now7 standing of record in my name

consists in part as follows:

Lot A and West 20 feet of Lot B of Alta Vista Tract

Fresno City, Fresno County, California, value $25,000.00.

That the encumbrances on the foregoing property are

as follows: Nine Thousand and no/100 ($9,000.00)

Dollars.

That my total net assets, above all liabilities and obliga-

tions on other bonds, is the sum of Thirty Thousand

($30,000.00) Dollars. That I am not surety upon any

outstanding penal bonds (made within one year from date

hereof) now in force, aggregating total penalty of

nothing.

E. Pearl Coates

3901 Huntington Boulevard, Fresno, Calif.

Subscribed and sworn to before me this 21st day of

January, 1932

Samuel F. Hollins

U. S. Commissioner for the Southern District of

California, Northern Division

[Seal]



218 J. L. Coatcs vs.

I hereby certify to the sufficiency of the sureties on the

foregoing bond. JAN 21 1932

Samuel F. Hollins

U. S. Commissioner for the Southern District

of California, Northern Division

The foregoing bond is hereby approved as to form.

P. V. Davis

Asst. United States Attorney.

The foregoing bond is hereby approved.

Geo. Cosgrave

United States District Judge.

[Endorsed] : Filed Jan 22 1932 R. S. Zimmerman,

Clerk By Theodore Hocke, Deputy Clerk.

[Title of Court and Cause.]

No. 1528-C.CR.

STIPULATION ON FORM OF TRANSCRIPT,
AND ORDER THEREON.

It is hereby stipulated and agreed by and between the

parties hereto, by their respective attorneys of record, that

in printing the transcript of the record on appeal herein

the designation "Title of Court and Cause" may be used

in lieu of the full title, and that the full endorsement of

the Clerk filing pleadings, papers and other formal matters

may be omitted and in lieu thereof a statement shall be

made that the document is filed, date thereof, and signa-

ture of the Clerk. In each instance the pleading or docu-
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ment so printed shall be identified by the number of this

action in the trial court, to-wit, 1528-C-CR.

Dated: October 28, 1931.

SAMUEL W. McNABB,
United States Attorney,

By P. V. Davis

Assistant U. S. Atty

H. A. Savage

N. Lindsay South

Attorneys for Defendant and

Appellant J. L. COATES

SO ORDERED: Oct. 31, 1931.

Geo. Cosgrave

U. S. Judge

[Endorsed]: Filed Oct 31, 1931 R. S. Zimmerman,

Clerk By Francis E. Cross Deputy Clerk

[Title of Court and Cause.]

No. 1S28-C.CR.

PRAECIPE FOR TRANSCRIPT OF RECORD FOR
APPEAL

To the Clerk of the above entitled Court:

You will please prepare and certify a copy of papers

filed and proceedings had in the above entitled cause, as

are necessary to a determination of the appeal of this de-

fendant and appellant by the Circuit Court of Appeals for

the Ninth Circuit; said transcript to include Indictment,

Plea, Verdict, Judgment, Petition for Appeal, Order

Allowing Appeal, Bond on Appeal, Assignment of Errors
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and Prayer for Reversal, Citation, Praecipe for Trans-

cript, and Bill of Exceptions.

Dated: October 27, 1931.

H. A. SAVAGE
N. LINDSAY SOUTH

Attorneys for Defendant and

Appellant J. L. Coates

[Endorsed] : Filed Oct 28, 1931 R. S. Zimmerman,

Clerk By Francis E. Cross Deputy Clerk

[Title of Court and Cause.]

No. 1S28-C Cr.

To the Clerk of Said Court

:

Sir:

Please issue transcript on the appeal of J. L. Coates and

include therein the following:

1

.

Indictment

2. Minutes showing- arraignment and plea.

3. Record of Trial.

4. Verdict of the Jury.

5. Motion for new trial and order denying same.

6. Motion in arrest of judgment, and order denying

same.

7. Sentence and Judgment.

8. Notice of Appeal, Supersedeas, and Order Allow-

ing Same.
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9. Assignment of Errors.

10. Bill oi Exceptions and Order Settling- and Allow-

ing Bill of Exceptions.

11. Citation on Appeal

12. Substitution of Attorneys

13. All Stipulations and Orders Extending Time to

Propose, Amend or Settle Bill of Exceptions and

Extending Term.

14. All Stipulations heretofore or hereafter filed, and

Orders thereon relative to the printing as part of

record exhibits introduced at trial.

DATED this day of January, 1931.

David E. Peckinpah

Atty for J. L. Coates.

[Endorsed] : Received copy of above this January 7,

1932 P. V. Davis Asst. U. S. Atty Filed Jan 7, 1932

R. S. Zimmerman, Clerk By Theodore Hocke Deputy

Clerk
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[Title of Court and Cause.]

No. 1528-C

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify the foregoing volume containing 221 pages, num-

bered from 1 to 221 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; indictment, minutes of the court; verdict;

sentence; bill of exceptions of J. L. Coates; stipulations

and orders extending time; substitution of attorney;

motion of new trial ; petition for appeal ; assignment of

errors; order allowing appeal; bond on appeal and bail

bond; stipulation on form of transcript and order thereon,

and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Northern Division, this

day of March in the year of Our Lord One Thousand

Nine Hundred and Thirty-two, and of our Inde-

pendence the One Hundred and Fifty-sixth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America in and

for the Southern District of

California.

By

Deputy.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

United States of America,

Plaintiff,

VS.

Alexander Stumpf, J. L. Coates,

Olie Olson, Theodore Brix, Zone
klrkorian, d. arkalian, james
Proctor and Eugene L. Kenney,

Defendants.

J. L. COATES,

Appellant,

VS.

United States of America,

Appellee.

OPENING BRIEF OF J. L. COATES,
APPELLANT.

THE INDICTMENT.

Appellant and seven others were charged in an indict-

ment filed April 22, 1931, containing four counts, as

follows

:

First Count: Conspiracy to violate the Prohibition

Act, Sections 3 and 25 of Title Two thereof, to manu-



facture and possess apparatus designed for the manufac-

ture of intoxicating liquors fit for beverage purposes

and to contain more than one-half of one per cent of

alcohol by volume, between September I, 1930, and

April 21, 1931.

Second Count: Defendants were charged with hav-

ing in their possession and control one still and distilling

apparatus set up at the Foss Ranch, forty-five miles

from Fresno, none of the defendants having or intending

to have a permit for that purpose from any authorized

official.

Third Count: Defendants were charged with carry-

ing on the business of distillers on said Foss Ranch with-

out giving bond and with intent to defraud the United

States of taxes.

Fourth Count: Defendants were charged with having

on February 1, 1931, near Fresno, the possession of

property and apparatus designed and intended by them

for the manufacture of intoxicating liquor for beverage

purposes, containing alcohol in excess of one-half of

one per cent by volume, in violation of Section 25 of

Title Two of the Prohibition Act.

There are ten overt acts set out in count one, none

of which alleges an act done in violation of Section 3

of the National Prohibition Act. The charging clause

of the conspiracy count alleges that the defendants un-

lawfully conspired to manufacture and possess apparatus

intended and designed for the manufacture of intoxi-

cating liquor, which would be in violation of Section

25 of the Prohibition Act, and would not be covered

in Section 3 of that act; but said charging part does not

allege that the defendants had or possessed any liquor



designed for the manufacture of liquor intended for

use in violation of Section 3 of Title Two of the Prohi-

bition Act. This failure to so allege becomes important

to a consideration of the error of the court in admitting

certain evidence, to be hereinafter referred to.

ASSIGNMENT OF ERRORS.

I.

Count No. 1 of the indictment does not state facts

sufficient to charge an offense under the laws of the

United States.

II.

The evidence is insufficient to support the verdict.

III.

The verdict is contrary to law and is without neces-

sary evidentiary support.

IV.

The trial Court erred in denying the motion of appel-

lant for a directed verdict at the conclusion of all the

evidence. (Tr., p. 186.)

The Court erred in receiving in evidence Govern-

ment's Exhibit No. 6 (Tr., p. 113). The said exhibit

being a large glass container filled with a liquid which

the Government's witness, W. G. Whitfield, testified he

secured from the gravity tanks on the Foss Ranch April

8, I93 1 -
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VI.

The Court erred in denying the motion of the appel-

lant to strike out the testimony of the Government's

witness, Fred Stribling, who testified that he tested the

contents of Government Exhibit No. 6 and found it to

be mash containing 3.24 per cent alcohol by volume.

VII.

The Court erred in admitting in evidence Govern-

ment Exhibits Nos. 1, 2 and 3, the same being parts of

an alleged still.

VIII.

The Court erred in denying the motion of this appel-

lant to exclude the Government's witness, George Hugo
Malter, from the witness stand on the ground that he

had read portions of the transcript of testimony by

other witnesses furnished him by the Government prior

to his taking the witness stand; all witnesses having

theretofore been excluded from the courtroom by order

of the Court.

IX.

The Court erred in permitting the Government to

introduce in evidence the statement of Olie Olson, Gov-

ernment's Exhibit No. 9, and in permitting the Govern-

ment to read the entire statement to the jury.

X.

The Court erred in permitting the Government to

introduce evidence of the Brix-Stumpf-Malter com-



bination, it being shown conclusively by the evidence

introduced by the Government that that conspiracy had

ended and terminated prior to the time of the claimed

conspiracy or agreement between Coates-Malter-Stumpf.

XL

The trial Court erred in denying to the defendant

Coates the right to cross-examine the Government wit-

ness Malter, to show his bias, interest and motive for

testifying against Coates. (Tr., p. 170.)

XII.

The trial Court erred in permitting the witness Mal-

ter to testify that at the Hotel Fresno the defendant

Coates and one Morin were never capable of conversa-

tion and were intoxicated, and in refusing to strike that

testimony, request having been duly made, on the ground

that said testimony tended to degrade Coates and had

no tendency to prove any act charged under any count

of the indictment or any issue tendered in the case.

FACTS.

Coates was found guilty as charged in counts 1

and 4 and not guilty of the charges contained in

counts 2 and 3 of the indictment and is the appellant.

Defendant Kenney pleaded guilty to the four counts.

Defendant Stumpf pleaded guilty to counts 1 and 4.

Defendant Kirkorian pleaded guilty to the first and

not guilty to the second, third and fourth counts. De-

fendants Olson, Brix, Proctor, Coates and Arkalian

pleaded not guilty to all counts. Olson was found



guilty on the first count, Brix found not guilty. Ar-

kalian was found guilty on counts i, 2 and 4. Stumpf,

who had pleaded guilty on counts 1 and 4, was given

probation on count 1 and fined five hundred dollars on

count 4. Kenney, who pleaded guilty to all counts,

was likewise given probation.

The evidence upon which the conviction of Coates

in the main rests was that given by Stumpf, who had

theretofore been twice convicted of felonies against the

Government and had pleaded guilty to counts 1 and 4
of this indictment (Tr., p. 84.)

Besides being an accomplice, Stumpf, according to

his own testimony, had engaged in two distinct con-

spiracies or combinations; the first, the Stumpf, Brix,

Malter combination, and the second the Stumpf, Mal-

ter, Coates combination; that these combinations or

conspiracies were distinct and separate and in each of

them his object was to, in combination No. 1, defraud

Brix of money, and in combination No. 2, defraud

Coates of money. (Tr., pp. 88-89; Tr., pp. 90-91.)

That the Brix combination had ended and Brix with-

drew before the Coates combination was begun. (Tr.,

p. 93.) That these two combinations never got together.

Stumpf s testimony is as follows:

"The Coates-Malter-Stumpf and the Malter-Brix

combinations never did get together. They were

always kept separate. I never told either of them

that I was building stills. The deal was that

Coates and Malter were supposed to put in the

money fifty-fifty, and out of the profits I was to get

a third." (Tr., p. 90.)



Stumpf and Maker had bought tanks when they got

Coates into the deal. Stumpf does not believe that he

told Coates anything about the tanks. They were bought

with five hundred dollars of Brix's money. Stumpf

the Maker then represented to Coates that Maker was

putting up five hundred dollars, and so Coates put up

five hundred dollars. Stumpf kept Coates' five hundred

dollars; gave Maker back his five hundred. The real

money was put up by Coates.

"I did not keep Coates advised as to all that I was

doing, some things, but not all. I never told Coates

that Olson and myself were going to build this still.

Cap Olson and I never built this still. We never

agreed to build the still. I didn't tell Coates that

Olie Olson was building a still for me. I didn't

tell Coates who was building a still for me.

"We used some of Coates' money in building

the still that Olie Olson was building for me and

Brix and Maker. The deal between me and Brix

and Maker was an entirely different deal from the

deal between me and Coates and Maker but we
did use some of Coates' money in the deal between

Brix and Maker and myself. The deal dropped

with Brix at that time. It dropped about 40 or 50

days when we first started. Brix had clear run

out on me on this job before I called Coates in on

this deal.

"I don't know whether the statement in the in-

dictment that Coates paid $500 in September is

correct, or not. I don't remember the dates and

if the $500 was put up by Coates September 19,

1930." (Tr., pp. 92-93.)
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The first material was put up for constructing a still

between Brix, Malter and Stumpf the latter part of

August or September. Stumpf bought the tanks with

Brix's money. He bought five tanks with Brix's money

of 7200 gallons each.

"You can use those tanks for anything, for water,

or anything. They are the same identical tanks

that you would see in any grape concentrate or in

any grape juice business. * * * I discussed with

Mr. Malter and Mr. Coates the capacity of these

tanks." (Tr., pp. 93-94.)

Stumpf got money from Coates by telling him that

he had put up a deposit to buy a still in Los Angeles,

but not telling him how much it cost; that he was going

down to get the still. That was shortly after Coates

put up $500. Malter was present at the conversation.

I told Hugo Malter the same thing. He knew it was

a fake. He got more money out of Coates by telling

him that he had to take a trip to San Diego. (Tr., p.

94.) Coates then bought a truck for hauling tanks,

equipment and alcohol. (Tr., p. 95.) The truck was

to be part of the Coates-Malter-Stumpf combination.

(Tr, p. 96.)

"I told Mr. Coates that I had bought a water

system ; that I would have to have it for a still. I

never sent anything out there that looked like a

still. There was nothing of any still sent to that

place, nothing at all." (Tr., p. 96.)

The things presumably, according to Stumpf, to be

used as parts of a still, were taken from the Caruthers



place to the Foss Ranch and Coates was so informed by

Stumpf in December. Maker and Stumpf took Coates

up there, showed him the still which Coates had never

seen from September up to December. (Tr., p. 97.) It

had been down on the Maker place but witness had not

shown it to Coates as he was afraid Coates would talk.

(Tr, p. 98.)

Coates, having given Stumpf considerable money,

asked for an accounting. Stumpf endeavored to en-

lighten him in that behalf. (Re. Tr., pp. 98-99-100.)

He testified, "I did not tell Coates that any of these ex-

penditures went into a still. Then there is $1,250 for

machinery." (Tr., p. 100.)

Maker and Stumpf took Coates out to see the still at

the Foss Ranch but did not tell him that anybody else

was interested in the still. At that time the still was

not being operated. It had not been started. Coates

was told that it would start in a few days, maybe to-

morrow. Coates came up there with Olson and told

Stumpf he was going to put a man in charge to run

the place. Olson examined the mash and said that every-

thing looked all right. (Tr., p. 103.) I took a sample

of the alcohol that was run. I stood there and watched

it. Jim Proctor and Slim Kenney and myself ran it.

I don't remember whether Olie Olson was there, or not.

I told Kenney and Proctor that Coates was one of the

parties. Coates was not there when I told them. I did

not tell Coates the sum but told him they worked so

many days at so much a day. (Tr., pp. 103-104.)

"Q. What did Coates say about paying them?
"A. He would run the stuff first and then have
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the money. We got a very little alcohol, a little

bottle full, a mayonnaise bottle full. I brought

it down to Coates. It was alcohol. Coates drank

some of the pure alcohol."

The witness A. J. Olson, after testifying to his ac-

quaintance with various of the defendants, said that he

met Coates shortly before the case came up, having been

introduced to him by Malter, and had not known him

before.

"I never saw Mr. Coates after that until I went

up to the still house and nobody was with him."

(Tr, p. 108.)

"I know defendant Arkalian. I just met him

the one time that he came to my house. Mr. Coates

was with him. That was in February, 1 93 1 . They
came together and I had a little conversation with

them in the yard. Coates said, 'I thought I was

the only one in this game. 7

I think that is what

he said. Arkalian said that Stumpf was a rat, I

believe." (Tr., p. 109.)

Cross-examination

:

"Of course if you run a still you had to make
your own mash before you made the alcohol. I

ran my arm down into this stuff and the most you

could make out of it in the light of your experience

was a little syrup. Mash is only a name. This

mash was all sugar and water." (Tr., pp. 109-110.)

E. Pusey Cain, called for the Government, testified

that in October, 1930, he had gotten some tanks from
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Maker. They were hauled up by a Japanese named

Hatta; that he had had no conversation with Stumpf

or Malter in regard to leasing his property for the use

of a still. (Tr., p. no.) And, on cross-examination,

that at one time Malter brought Coates and Stumpf

around; that they looked around the grape concentrate

plant of the witness. He was introduced to Coates,

showed him around the plant which he was actually

constructing for grape concentrate; that these people

had come over to buy a syrup plant which the witness

was constructing the tanks for. There was a syrup

plant there, the tanks used for receiving grapes and

grape concentrate plant. He never heard any state-

ment by Stumpf, Malter or Coates about Coates being

interested in a still nor did any of them say anything

about the manufacture of alcohol. He did hear them

say something about being interested in the sale and dis-

tribution of grape syrup concentrate. (Tr., pp. iio-iii-

112.)

Wilbert G. Whitfield, Federal Prohibition Agent

in Fresno, in 1930, testified that he was at the Foss

Ranch; that he there saw tanks and vats. He took

nothing from the vats, but took a sample, a half-gallon

bottle of mash, from the gravity tanks that were at

the still location in the barn. The sample he took back

to the evidence room of his department, kept it until

he gave it to Government Chemist Stribling. Of the

sample, he said:

"This ferments after you get it and hold it. It

was tested shortly after I got it in my possession.

* * * When I got this sample from the tank
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on the Foss Ranch the ranch was deserted, with the

exception of some forest rangers.

"There was nothing on the ranch. I have no

idea who put this liquid into that tank container

that I took it from." (Tr., pp. 112-113.)

The bottle of mash was then offered in evidence by

the Government. The offer was objected to as too

remote, not connected with the defendants and not show-

ing who put the mash into the tank receptacle. The

objection was overruled and the same received as Gov-

ernment's Exhibit No. 6. (Tr., p. 113.)

TESTIMONY OF WHITFIELD.

He (Whitfield) referred to a typewritten statement

which he said was the result of an interview taken down

in shorthand with Olson. The statement was offered

in evidence. Objection of appellant Coates to its in-

troduction was sustained in so far as Coates was con-

cerned, the Court ruling that it was admissible against

Olson, and the Government announced that it offered

it only as to defendant Olson. (Tr., p. 141.)

The statement, which is in the form of question and

answer, in so far as it relates to appellant Coates, is

substantially as follows, and its introduction was pro-

tested as to Coates by the objection of the testimony

which deprived Coates of an opportunity to cross-ex-

amine the witness. (Tr., p. 145.) The statement recited

that Olson met Coates several times out at St. George

Vineyard. He first saw him a long time after the wit-

ness started the still and that it was complete when

Coates came out; that Stumpf and Malter had given
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him the design; that Coates did not know anything

about the still at all. He had a proposition, he wanted

to build a still, too; a whiskey still. (Tr., p. 145.)

He wanted to know what it would cost him. He never

said anything more about it but that he wanted a still

that would run out quite an amount. He didn't know

anything about the still that I, Olson, was putting up.

Maker, in the presence of Coates, said that Coates

himself was going to put up the money for the still,

but Coates didn't know anything about this one that I,

Olson, was building. Stumpf was giving the directions

as to this model and he was out there every day; took

several months to complete the thing; it was carted up

the hill in four sections; that he didn't see Coates while

he was working on the still. (Tr., p. 149.)

Appellant Coates moved the Court to strike from the

evidence all parts of the Olson statement referring to

Coates, on the ground that such portions of the state-

ment were irrelevant, incompetent and immaterial, not

binding on Coates, made after the termination of any

conspiracy which might have existed between Coates

and others of the defendants, and on the ground that

he, the said defendant Coates, had been deprived of an

opportunity to cross-examine the said Olson as to such

statements made by him. (Tr., pp. 151-152.) The

Court denied the motion. (Tr., p. 153.)

Whitfield then said that of Government Exhibits

1, 2 and 3, the column and condenser he had first seen

on a brush pile on the Malter ranch. On about the 22nd

of April, after Hugo Malter had phoned him, he seized

two 4000-gallon vats and eight 50-gallon vats and a



pump and a small boiler at the Foss Ranch. He made

the discovery on April 5, 193 1
; that Hugo Malter

pointed the place out where he discovered the articles.

(Tr, p. 152.)

Fred D. Stribling, Government chemist, said that

he had tested the contents of Exhibit 6, which had been

given him by Agent Whitfield, and found it to contain

mash containing 3.24 per cent alcohol by volume.

On cross-examination he said that he received the

sample some time before the 17th of April, about a

week; that Mr. Whitfield had told him that he had

just received it. He made the test some time prior to

the 17th of April; that such liquid changes from time

to time, according to conditions, depending upon con-

ditions and the amount of sugar, whether the alcoholic

content were increased during a period of some months;

that it was fairly warm in April; that that would have

to do with the alcoholic content and he could not say

what alcoholic content the specimen in question had in

either January or February of 1931.

Whereupon defendant Coates moved the Court for

an order striking from the record the testimony of the

witness Stribling upon "the ground that the testimony

was at variance with the allegations of the indictment,

in that the charge against the defendant was conspiracy

to possess and manufacture a still and not conspiracy

to manufacture liquor, and that any evidence concerning

the possession of liquor or manufacturing of liquor or

alcohol was irrelevant and immaterial." The Court

denied the motion and exception was noted. (Tr., pp.

113-114.)



E. L. Kenney, for the Government, testified that he

had previously pleaded guilty in this case; that he knew

Stumpf, Arkalian, and had seen Coates two or three

times, that was all ; that he knew who he was. He didn't

know Brix; that he knew Olson. He had known

Stumpf for four or five years and had been employed

by him; that he knew Maker by sight; that about the

9th of December, 1930, Stumpf came out to see him

and asked him if he would be interested in working

at an alcohol still; that about a week later he met

Stumpf in Fresno who said he was getting ready to

start the proposition. The witness told him that he

would go to work. The location of the still was not

disclosed to the witness, who was to get ten dollars a

day for work on the job and five dollars for every day

he was in jail. (Tr., p. 122.) In about ten days he

went up to the job to the Foss Ranch ; when he got there,

there was no equipment for a still. Jim Proctor was

at the place. Stumpf returned and they started to work

looking for water and a proper location, and decided to

put the still in the barn. They repaired some barrels,

filled them with water and put the mash into them.

There was no still there at that time. Stumpf directed

the mixing of the mash. Stumpf, Proctor and the wit-

ness prepared the mash. There was no sugar, so Stumpf

gave the witness an automobile to haul up 47 sacks

of sugar. (Tr., p. 123.) About a month after the wit-

ness went to work the distilling apparatus was hauled

up to the Foss Ranch, "part by myself and part by

Stumpf." Thereupon Government's Exhibits 1, 2 and

3, identified by the witness as parts of a still he had
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seen on the Foss Ranch, were received in evidence. The

defendant objected that no foundation had been laid;

that there was no evidence to connect the defendants with

the exhibits. Objection was overruled and exception

noted.

He saw Coates at the Foss Ranch twice. He heard

a conversation between him and Stumpf with reference

to the payment of salaries of the witness and Proctor.

This was along somewhere between the 9th and 10th

of February. Stumpf wanted the witness to ask Coates

for wages. The witness refused. Stumpf asked Coates

about it and Coates said:

"I refuse to pay anything off. * * * I put money
into this deal and have never got any money back

out of it. * * * in fact, Mr. Stumpf, I gave

you $3,000. Mr. Malter gave you $3,000, and

I refuse to put any more money in the deal. In

regard to paying these men off, the only way I

know that they will get their money is to go ahead

and run the stuff off and sell the stuff." (Tr., p.

125.)

The witness heard a conversation in which Stumpf

said:

" 'I am going to get out from this deal. They
don't seem to be satisfied with what I am doing

here. This is your new boss coming up. I am
through. If you fellows want to work any more,

you can go ahead and work. If you don't you

can quit.'

"Stumpf said he would get some money. He
went away and came back. He stalled. He was
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evasive. He would say he would be back the next

day or the second. He said he didn't get it at

that time. On the last day that he was up he of-

fered us $30.30. He said:

" 'That is all the money I got.' We declined

to take it. The still was built and we tore it down

and rebuilt it. It was still up. When Coates and

Olson came up the still had been tested and a run

made on it, but we tried to run it and it wouldn't

run. We made an effort to run it. We didn't get

very much alcohol, about a gallon. That is the

only time I knew of its ever having been steamed

up while I was there. The matter with it was

that the mash wasn't in shape to run, for one thing,

and then it leaked, it leaked all over. * * * Once

when Arkalian and Kirkorian were there, they were

at the house and another time they were there

Stumpf sent me up to the mountains and told me
to keep out of sight, to lay low, that he didn't want

them to see me." (Tr., pp. 126-127.)

On cross-examination he testified that Stumpf said:

" 'Boys, this is your new boss. I am through.' I

don't know whether he referred directly to Mr.
Coates or Mr. Olson, but I believe it was Mr.
Coates. Mr. Coates gave me no money at any

time. I didn't demand any money from Coates."

The witness then tried to get his pay from Stumpf.

Stumpf wanted him to ask Coates for the money. The
witness told him that he didn't know whether Coates

owed him any money. (Tr., p. 128.)

"Coates and Stumpf had an argument about pay-
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ing off the men. Coates said,
(

I am all through.

You delusioned me on this deal up there. You
told me that you paid $1,200 for this still and paid

$200 to have it hauled up from Los Angeles. I

have found out since that you made this still out

at Maker's.' Stumpf told him (Coates) out there,
(

If you don't pay these men they are going to bring

suit against me and you know what that means.'

(Tr., p. 129.)

"When I went back up there I told Proctor

what I could find out, that Stumpf had got the

money away from these fellows gypping them. I

explained to him what Coates had said. At that

time Stumpf admitted to Coates that Coates had

given him $3,000 and Hugo Malter had given him

$3,000, and he accused Stumpf of taking that money
and furnishing the house and buying the place

where he lives."

(It will appear from Maker's testimony, hereinafter

referred to, at length, that Malter never paid any money

into this venture ; that he had delivered money to Stumpf

and then received it back.)

The witness further testified that he had been con-

victed of a felony.

James Proctor, for the Government, testified that he

knew Stumpf and Kenney, having met them in Decem-

ber; that he met Coates twice at the Foss Ranch; that

Mr. Coates had been introduced under the name of

Brown. Stumpf said he was going to put up a still and

wanted the witness to work for him, and things were

brought out and some materials were brought out. A
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man named Olie Olson came to the Foss Ranch to work

on the still. The still in question is the one in the court-

room. At the Foss Ranch he met Coates, Arkalian and

Kirkorian. Coates came by himself. He had no con-

versation with him. Stumpf promised the witness eight

dollars a day and board. Stumpf brought up groceries.

Coates ate lunch at the ranch one afternoon and after

he left, Stumpf wanted to dump out the mash and hide

the still. (Tr., p. 132.)

On cross-examination the witness is asked

:

"Did you ever hear any talk on the Foss Ranch
in the presence of Mr. Coates or Mr. Olson where

anything was mentioned about the operation of the

still or of the engaging in the manufacturing or sale

of alcohol? A. No."

Walter G. Kerr, for the Government, testified that

he knew Stumpf; had met Coates; knew Maker; didn't

know Kirkorian. About September 9th Maker asked

him if he would like to go to work. That afternoon he

introduced him to Stumpf. He was to work for ten dol-

lars a day and expenses as carpenter, repair work. Went

to work on the 12th ; that he went to work on the Maker
place, where he saw Olie Olson working on some copper

and what they claimed they were making a pot of. He
saw Stumpf every day there. He never saw Coates

down there. (Tr., pp. 135-136-137.)

On cross-examination he said that he had never heard

anybody mention Coates' name; that he did lots of work

for Maker and often heard him talk about being in the

grape syrup business and that it was Stumpf who wanted
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him to build a still, his business being that of a car-

penter; that he quit because he got cold feet, also dis-

trusted Stumpf, who never paid him but told him to go

to hell when he asked him for his wages. (Tr., p. 137.)

G. H. Maker, a witness on behalf of the Government.

The Court was informed that at the beginning of the

trial an order had been made excluding all witnesses.

Counsel informed the Court that the witness Malter had

been furnished with the testimony as it was transcribed

from day to day. Mr. McNabb, on the part of the

Government, admitted that the witness had been fur-

nished with a part of the transcript and had been inter-

rogated on it, and that he had seen the witness reading

the transcript, at least portions of it, which had been

furnished to him by the Government; that the witness

came in and wanted to see the transcript and we, the

Government attorneys, let him look at it, and told him

he could read it if he desired. (Tr., pp. 138-140.)

The Court ruled that the allowance of the testimony

of the witness Malter was within the discretion of the

Court; to which exception was taken. The testimony

was admitted, whereupon the appellant Coates, through

his counsel, then and there duly excepted to the ruling

of the Court.

Thereupon the appellant Coates, through his counsel,

upon motion, asked permission of the Court to examine

the witness Malter as to the true facts surrounding the

furnishing to him by the Government attorneys of the

daily transcript. The motion was, by the Court, denied,

to which the appellant Coates, through his counsel, then

and there duly excepted.
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Malter testified that he has lived in Fresno all his

life and is acquainted with all the defendants in the case.

He had never met Kirkorian, but he knew Brix about

a year and a half in a social way prior to this transac-

tion ; that Brix called him up to go to his office and he

there met Brix and Stumpf. This was early in August.

Stumpf led the conversation, telling of his successful

and unsuccessful experiences in the bootlegging racket,

and there was some conversation as to the practicability

of using syrup as a distilling material as a substitute for

sugar. Something was said about whether syrup would

be as well in making alcohol as sugar. Nothing definite

was arrived it.

"One evening Brix brought Mr. Denning to my
house and the conversation was on the practicability

of selling port wine and brandy."

He again went down to Brix's office, where he met

Stumpf and Brix. Stumpf said they had two stills

running and he was intending to start another one. He
said the output of these other two stills was completely

taken care of. He was trying to find a distributor for

the third still. The conversation drifted around where

Brix and the witness were to supply the money to get

the still going and Denning was to take a quarter interest

in the still for distribution. Stumpf was to be manager

and furnish a truck.

"There was another meeting between Brix,

Stumpf and myself. A day or two later Brix and

I went to Cap Olson's. I introduced Cap to Brix.

There were a lot of apricots there and the sugges-
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tion was made as to what good apricot brandy they

would make. Brix said something about a man who
could make a still and Cap Olson said something

about his brother.

"We met again at Brix's house. Nothing definite

came out of that meeting. Stumpf, Brix and my-

self had another meeting in August. At this one,

Cap Olson was present. We made an appoint-

ment to go to Cap Olson's at 2 o'clock. Brix ar-

rived and left $500. That was paid to me. Brix

came in the house and only walked a few feet in.

Stumpf, Olson and I sat and talked and I gave

Olson $100 out of the $500 and gave Stumpf $400.

"The next time I saw Olie Olson he had a lot

of copper and a few tools. I gave him an old

building to put them in. About this time Olie Olson

began to manufacture an alcohol still. He got the

various pieces together. Stumpf, Brix, Olson and

myself were there and Brix said the soldering was

terrible. Brix showed Olson how to do the solder-

ing. After awhile the stuff was moved over to

Cap Olson's place. Tanks were moved over to

Olson's barn, where they remained a few days and

they were then hauled to Cain's place, about ten

miles distant, where they remained possibly a month.

Then they were taken over to another place that

Stumpf had on the west side. This was the Caruth-

ers place. Then they were moved back to Cain's.

"When Denning returned to get the alcohol,

Stumpf said it would be impossible to deliver it

until later. I didn't put up any money. I was

supposed to put up some syrup when they got the

tank set and ready to put the syrup in. When
Stumpf got to the Caruthers place they wanted to
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import a laborer. I recommended Kerr. Coates

recommended Andreas. Stumpf and Coates and

myself went down near the Caruthers place at one

time. We rode by the place a couple of times. We
drove by the place and went in the place once.

Coates and I saw some tanks and equipment and

some men working. They were Kerr and Cannon,

setting up tanks and cleaning the barn out.

"I have seen Government Exhibit No. 5 in my
house in October. Coates, Stumpf and myself were

present at that time. Coates wrote down some of

the items, the expenses that had been put out.

Stumpf gave him the items; that is, the card that

Coates was writing on at the time. It was laying

on the table and I accidentally found it five months

later."

To the introduction of this card, Exhibit No. 5, ap-

pellant Coates objected on the ground of no proper

foundation being laid; that it had not been properly

identified. Objection was overruled. Appellant Coates

then and there excepted to the ruling of the Court.

(Tr., p. 163.)

"I talked with Stumpf and Coates in connection

with the San Diego trip in Coates' automobile.

Coates drove us out to look at the ranch. A lot of

material was taken to the Caruthers ranch and re-

mained there three weeks or a month; then it was
taken back to the Cain place and partly to my place.

Coates told me that Andreas had reported to him
that somebody looked in and saw the tank and this

work was going on inside the barn, and then Coates

and I decided it would be a better idea to get out of
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the place, it might be dangerous. We then moved
the stuff away from the Caruthers ranch, taking

part of it back to Cain's place and the rest of it to

my place. The equipment was next taken to the El

Sonora place. From the El Sonora place the equip-

ment was taken to the Foss Ranch. Some time in

December. I didn't help move it. I gave the parts

to Stumpf. Stumpf told me that there had been

produced in that still at the Foss Ranch about a

gallon of alcohol. He brought a sample down to

Fresno. Coates, myself and Stumpf were present. I

tasted it. It was pretty strong. Coates seemed to

like it. Coates said he wanted Stumpf to get some,

to have drinking liquor. He said, 'Well, can't you

get five gallons of this?'

"I have been engaged in the grape syrup busi-

ness."

On cross-examination Malter testified that he had

read excerpts out of several volumes of testimony, but

no complete volume; that it was not necessary to get

permits in order to engage in the business of manufac-

turing grape concentrate. (Tr., p. 167.)

"The grape concentrate deal was mentioned by

Coates to me. I am in the grape concentrate busi-

ness now, experimenting in grape juice concentrate.

When I got interested in this enterprise with Ted
Brix and Stumpf, I was interested in grape con-

centrates. My idea was to sell the grape concen-

trate that I had on hand to men who were in illegal,

illicit business, and if they wanted to use it to

make alcohol, it was all right with me. I didn't

tell Nichols on October 5, 1931, at any place, that
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the deal started out as a legitimate juice deal and

later became a still racket.

"In this enterprise I didn't put up any money.

I was to put up some syrup. That was my contri-

bution. Stumpf s contribution was his great execu-

tive ability, or something, or technical knowledge.

* * * Tex Brix's contribution to the enterprise

was money. When Brix got out of the picture and

Coates came into it, Stumpf s contribution was to be

executive ability and brains." (Tr., p. 169.)

"When I said Saturday that I was supposed to

put up syrup, it was in reference to Brix. In all,

I put up $1,800. I didn't put up a cent of that

while Brix was in the picture. When I talk of

money put in by me I do not mean money contrib-

uted. Where I say I contributed $1,800, I mean
that I put up $1,800 in cash into the hands of

Stumpf. I actually gave him $1,800 in cash. * * *

Stumpf hijacked or stole the still from the Foss

Ranch.

"When I paid moneys amounting to $1,800 to

Stumpf, I knew he was a convict. I knew he was

a bootlegger. I knew that Stumpf had lied to me.

I knew that before I gave him this money. When
this still was taken from the Foss Ranch by Stumpf

it was placed in some bushes, but not on my prop-

erty. I took Mr. Whitfield, the prohibition agent,

to the place where they were hidden. I knew where

they were hidden. The man who put them there

told me they were there. His name is Cannon. He
worked on my ranch. I said Stumpf was instru-

mental in having the still hijacked from the Foss

Ranch. The still was put in the bushes on my
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place and Mr. Whitfield picked it up half an hour
after it was put there. * * * I made the arrange-

ments with Mr. Whitfield. (Tr., p. 170.)

"I have known the defendant Coates for many
years. Our relations were always purely social.

"In the arrangements in the beginning with Brix,

Stumpf, myself and Denning, Coates was not in on

that; had nothing to do with it. Coates had nothing

to do with the arrangements until after Brix had
gotten out."

At page 170 this question was asked the witness:

"Do you remember at that time telling Mr. Sav-

age in his office about the 10th of February that

you had Coates where he could not say a word be-

cause you had it in Coates' own handwriting where

it showed what it cost to make alcohol and that he

was engaged in the still business and that you had

that memorandum and you were going to keep it?"

To which question the Government interposed the ob-

jection that it was irrelevant, immaterial, incompetent

and not proper cross-examination. The Court sustained

the objection and exception was noted.

Witness continues:

"I had a conversation at one time with Coates

and the witness Morin at the Fresno Hotel. Coates

had a room there and I was living there, too, at

that time. * * * There was no conversation of

any serious character that could have been carried

on. I left and came back later."
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This question was asked of the witness:

"Now tell, relate what took place after you came

back, what you saw and what happened."

The question was objected to by defendant Coates on

the ground that the same was irrelevant, incompetent

and immaterial, which objection the Court overruled,

and to which ruling the appellant Coates duly excepted.

"A. They were never capable of conversation.

They were intoxicated."

Whereupon the defendant Coates, through his coun-

sel, asked that the answer of the witness be stricken out,

and the motion was denied and the said defendant Coates

again duly excepted to the ruling of the Court.

Witness continues:

"When I came back, they were both lying on the

bed."

Howard N. Foss testified on behalf of the Govern-

ment that he sold to Mr. Stumpf 480 acres of land and

identified the original agreement of sale. On cross-

examination he testified that Stumpf told him when he

entered into the agreement for the purchase that he was

going to run a dude ranch with a fellow by the name

of Malter. That he met Maker on the property.

"I never saw Coates up in the hills on the Foss

Ranch. I never heard Coates' name mentioned in

connection with this deal. Other than Malter, no-

body was mentioned." (Tr., pp. 172-173.)
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On behalf of the defendants, E. A. Nichols was of-

fered as a witness, who testified (Tr., p. 173) :

"* * * Malter told me that he had told the

United States authorities that when he met Stumpf

and Brix on the first occasion all the conversation

was about concentrates.

"Malter told me that the deal started out as legiti-

mate juice deal and it became a still racket."

That he had Brix quit.

W. D. Coates, Jr., a witness called on behalf of de-

fendant Coates, testified:

"I have known Hugo Malter and had a con-

versation with him on the 26th of October at my
house. I asked Malter what he was doing and he

said that he and my son Lloyd were in the grape

concentrate business and he absolutely assured me
that he had, through the hard efforts of Henry Bar-

bour, Congressman, acquired the proper legal per-

mits to make grape concentrates, and I said to him,

'Is it perfectly all right if you make grape concen-

trate and what do you do with them afterwards?'

And he answered, 'It is just the same as a man who
ships a carload of wine grapes from here. It is

none of his affairs what is done with it after they

reach their destination. As long as I am legally

making these grape concentrates, I am not interested

in what becomes of it'
"

Edna Pearl Coates, a witness on behalf of the defen-

dant Coates, testified

:
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"I am the mother of Lloyd Coates. I heard Mal-

ter testify in court that he used an alibi on me. Used

grape concentrate so as to put me off my guard. I

never had a conversation with Maker in which

grape concentrate was ever mentioned. I have

never talked to Maker about grape concentrate."

On cross-examination she testified that during all of

her conversations with her son he told her that Maker

and he were in the grape concentrate business.

J. L. Broad (Tr., pp. 181-182) testified on behalf of

defendants that he is a chief of police of Fresno; that

he knows the general reputation of the witness Stumpf

for honesty and integrity in this community and it is

bad; that he would not believe him under oath.

On cross-examination he testified that Stumpf has been

arrested a great number of times; he has been convicted

of felony twice. Around Fresno it is a matter of com-

mon knowledge that he is a notorious criminal.

It was stipulated that the testimony of Doctor Ray

would be as follows, he being ill and unable to testify:

That he saw Maker and Coates in October, 1930, and

they said their money was tied up in a concentrate busi-

ness and that as soon as they could get it out they would

be interested in a stock deal.

W. G. Phillips (Tr., p. 183) testified on behalf of

the defendant Coates that he met Hugo Maker and

Coate^ at Coates' house about the 15th of October.

Coates and Maker had a proposition for the manufac-

ture of grape syrup and Coates wanted to know if the
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witness would be interested in such a proposition to the

extent of $3,000, the same portion being allotted to

Coates and Malter.

Witness Francis Morin (Tr., p. 184) testified on be-

half of Coates that he was in the oil business; that he

met Malter and Coates on the 12th of December

in the Hotel Fresno and that Malter told him that he

and Coates were in the syrup business and desired to

purchase tin cans, and Malter mentioned that in the

syrup business it was necessary to have the cans lacquered

on the inside.

ARGUMENT.

As has been pointed out, it is very plain that the evi-

dence received for the Government indicated the ex-

istence of at least two distinct conspiracies; that this ap-

pellant Coates was not common to them but was a mem-

ber of only one, to-wit, of the Stumpf-Malter-Coates

conspiracy, if any ever existed.

The Brix-Malter-Stumpf conspiracy and all of the

transactions which occurred between and among those

three persons were foreign to the Coates conspiracy.

Coates had nothing to do with Brix. Coates did not

know what was going on between and among Brix,

Stumpf and Malter. Coates was not told that Brix had

ever put any money into a still, particularly in a still

at the Foss Ranch, if there were one there.

Notwithstanding the complete line of cleavage and

that the Government witnesses classify the Brix trans-

actions as wholly distinct from the Coates transactions,
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all of the evidence introduced concerning the combina-

tion of Brix-Malter-Stumpf and its purpose is received

and was doubtless weighed by the jury against Coates.

It seems to us that it adversely affected Coates to a ma-

terial degree. It is true that the evidence of these dis-

tinct transactions went in practically without opposition,

but this Court has the power, notwithstanding excep-

tions were not saved, to consider the error in this behalf

and to relieve the appellant therefrom.

"It is that in criminal cases involving the

life or liberty of the accused the appellate courts

of the United States may notice and correct in the

interest of a just enforcement of the law serious

errors in the trial of their cases fatal to the defen-

dants' rights, although these errors were not chal-

lenged or reserved by objections, exceptions or as-

signments of error." Lamento v. U. S., 4th Fed.

2nd, 901. Citing a great number of cases.

In the above case no exception to the charge was taken

on points on which the reversal was granted.

The failure to except to a charge of the Court is akin

to the failure to object and except to evidence. That

appellant Coates was adversely affected by the testimony

concerning the Brix combination seems by analogy to

be the situation involved in Terry v. United States, 7

Fed. 2nd, p. 28. In that case it appeared that a number

of persons, among them Terry, were charged by an in-

dictment with having, near Allen's Wharf in Monterey

County, about November 1, 1921, conspired to commit

offenses against the United States in violation of the Na-
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tional Prohibition Act. Terry was found guilty. On
the trial the court admitted evidence over objection and

exception tending to prove that, six weeks prior to the

incident at Allen's Wharf, Terry employed one Frohn

to transport liquor from Bodega Bay to a ranch near

Petaluma and that about the same time the defendant

Zucker rented a barn in that vicinity and that nine bar-

rels of liquor were stored in it.

"There was no testimony of any kind, direct or

circumstantial, tending to connect any of the other

defendants with this prior incident or transaction."

For the error in the admission of the Bodega Bay

incident and the charge of the court pertinent to the

same, the judgment was reversed and a new trial or-

dered. Since what occurred at Allen's Wharf has no

relation to what occurred at Bodega Bay in point of

common purpose of enterprise or of individuals in-

volved, the Bodega Bay incident, involving as it did

transportation of liquor, was held to have adversely af-

fected the persons indicted for conspiracy at Monterey

Bay.

The same reasoning would seem to apply here, as-

suming for argument's sake the truth of all the testimony

of Stumpf and Malter. They were not only an un-

savory pair, but were involved in unsavory business, and

the jurors may very well have been induced to believe

that Coates was guilty of a conspiracy to construct a still

from the fact that two of Coates' associates had on other

occasions, unknown to Coates, and for the purpose of

accomplishing things that Coates could have had no in-
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terest in, made efforts to construct a still or stills at dif-

ferent places and from money raised from different

sources.

When we take from the sum total of evidence relied

upon to connect Coates with either the crimes of con-

spiring to possess apparatus designed for the manufac-

ture of liquor or with the possession of property and

apparatus designed and intended by the defendants for

the manufacture of liquor, all that evidence which con-

cerns transactions foreign to himself, so little remains, if

any, that we again urge that his conviction must have

been induced by the evidence which we believe should

have been excluded.

Stumpf and Maker had bought tanks before Coates

came into any deal. Stumpf does not believe he told

Coates anything about the tanks; they were bought with

Brix's money.

The Brix deal had matured and Brix had withdrawn.

The combination had ended before the Coates combina-

tion was begun. Maker and Stumpf avowedly had dis-

tinct objects when they dealt with Brix, Coates and Ar-

kalian respectively. There was not one conspiracy;

there were several. It seems to have been the view of

the Court that even though there were distinct conspira-

cies, to one of which one group of defendant belonged

and to another of which a distinct group belonged, that

the evidence against one was admissible against the

other, even though they were not working to a common

but to distinct ends.
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In the Terry case, supra, we find the following quota-

tion from United States v. McConnell, 285 Fed. 164:

"If, however, the charge of conspiracy in the in-

dictment is merely that all the defendants had a

similar general purpose in view, and that each of

four groups of persons were cooperating without

any privity each with the other, and not towards

the same common end, but toward separate ends

similar in character, such a combination would not

constitute a single conspiracy, but several conspira-

cies, which not only could not be joined in one

count, but not even in one indictment."

It was highly prejudicial to Coates to be called upon

to defend himself against transactions foreign to him-

self, to combat conversations between and among mem-

bers of a distinct combination, and he had no means of

foreseeing that they would ever be urged against him,

and when these conversations related to matters in them-

selves breaches of law, the onus of which was made to

fall upon Coates, although there had never been any

dealings between him and the actors concerned therein.

Count I of the Indictment is Insufficient

Count 1 of the indictment charging a conspiracy un-

der the provisions of Section 37 of the Penal Code of

1910, does not state facts sufficient to charge a public

offense. The charging portion of the indictment is that

the "said defendants did unlawfully and in violation of

Sections 3 and 25, Title II of said Act, manufacture

and possess apparatus intended and designed by said de-
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fendants for the manufacture of intoxicating liquor, all

of which should then and there be fit for beverage pur-

poses and all of which should contain more than one-

half of one per cent of alcohol by volume," etc.

Where the language of the statute is general in terms

and does not specifically set out the elements constitut-

ing the offense, an indictment charging the offense in

the generic terms of the statute is not sufficient.

Pettibone v. U. S., 37 Law Ed. 419.

In U. S. v. Robinson, 266 Fed. 243, the court held:

"Again, if the conspiracy attempted to be charged

in these cases is framed under the old conspiracy

act (Section 37 of the Penal Code [Comp. St., Sec.

10201]), while it is requisite in such case to plead

and prove the doing of one or more overt acts by

one or many of the co-conspirators after the forma-

tion of the conspiracy and in furtherance of its un-

lawful purpose to make out a completed and pun-

ishable offense, yet such overt acts charged to have

been done cannot be resorted to, to explain or aid

in any manner in making out the criminal charge of

conspiracy. This is a settled law. In United States

v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed.

698, Mr. Justice Woods, delivering the opinion of

the Court, says: 'The provision of the statute, that

there must be an act done to effect the object of the

conspiracy, merely affords a locus penitentiae, so

that before the act done either one or all of the

parties may abandon their design, and thus avoid

the penalty prescribed by the statute. It follows as

a rule of criminal pleading that, in an indictment
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for conspiracy under Section 5440, the conspiracy

must be sufficiently charged and that it cannot be

aided by the averments of acts done by one or more

of the conspirators in furtherance of the object of

the conspiracy. Reg. v. King, 7 Q. B. 782; Com-
monwealth v. Shedd, 7 Cush. 514.' In Pettibone v.

United States, 148 U. S. 197, 13 Sup. Ct. 542, 37 L.

Ed. 419, Mr. Chief Justice Fuller, delivering the

opinion for the Court, says: 'The conspiracy must

be sufficiently charged, and cannot be aided by

averments of acts done by one or more of the con-

spirators in furtherance of the object of the con-

spiracy.' In Dealy v. United States, 152 U. S. 539,

14 Sup. Ct. 680, 38 L. Ed. 545, Mr. Justice Brewer,

delivering the opinion of the Court, says: 'If the

conspiracy was entered into within the limits of the

United States and the jurisdiction of the Court, the

crime was then complete, and the subsequent overt

act in pursuance thereof may have been done any-

where.' See, also, Bannon & Mulkey v. United

States, 156 U. S. 464, 15 Sup. Ct. 467, 39 L. Ed.

494; Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 760,

50 L. Ed. 90; Hyde v. United States, 225 U. S.

347, 32 Sup. Ct. 793, 56 L. Ed. 1 1 14, Ann. Cas.

1914A, 614."

In Brenner v. United States, 287 Fed. 636, the Court

held:

"An indictment must charge an offense directly,

and not inferentially or by recital, and all material

facts and circumstances embraced in the definition

of the offense must be stated in the indictment, and,

if any essential element is omitted, such omission

cannot be supplied by intendment or implication.
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"An indictment for conspiracy to commit an of-

fense against the United States Government, to-wit,

to use non-beverage alcohol for beverage purposes

in violation of Food Control Act, August 10, 1917

(Comp. St. 1918, Comp. St. Ann. Supp. 1919, Sec.

3115^ et seq.), Tax Act October 3, 1917, and

Act November 21, 191 8, which charged as the overt

act the 'purchase of five barrels of distilled spirits,

to-wit, non-beverage alcohol/ stated no offense noth-

ing in these acts prohibiting such use of non-

beverage alcohol, and there being no allegation of

facts disclosing the contemplated use to be unlawful.

"An indictment must so distinctly state the facts

claimed to constitute the criminal breach as to ad-

vise accused of the charge to be met, and afford

him fair opportunity to prepare his defense, and

so particularly as to enable him to avail himself of

a conviction or acquittal in defense of another prose-

cution for the same offense, and so clearly that the

court may determine whether the facts stated are

sufficient to support conviction."

In United States v. Dowling, 278 Fed., at page 630,

the Court held:

"Indictments under Criminal Code, Sec. 37
(Comp. St., Sec. 10201), charging conspiracy 'to

commit an offense against the United States, that is

to say, to violate Title 2 of the National Prohibition

Act in this, to-wit, that the said (defendants) would
then and there possess certain intoxicating liquors,

to-wit (stating number of cases of liquor), contrary

to the provisions of said act,' without stating the

kind of liquor, or otherwise alleging which of the

many provisions of the Prohibition Act defendants
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conspired to violate, held insufficient as too general

and not sufficiently informing defendants of the

charge they were required to meet.

"In an indictment for conspiracy, allegations of

overt acts cannot be resorted to in aid of an insuf-

ficient averment of the offense which was the object

of the alleged conspiracy.

"An indictment for conspiracy to violate the Na-
tional Prohibition Act by possessing 'certain intoxi-

cating liquors (stating the number of cases), con-

trary to the provisions of said act,' without alleging

any facts to show that such possession was unlaw-

ful, either on account of the time, place or pur-

pose of the possession, or the character of the liquor

held not to charge an offense."

In Hilt v. United States, 279 Fed. 421, the Court held:

"An indictment charging in one count that de-

fendants conspired to violate Title 2 of the National

Prohibition Act (41 Stat. 305) in that they 'would

then and there possess certain intoxicating liquors

(describing them), contrary to the provisions of

said act', and in the second count that the same per-

sons, at the same time and place, 'unlawfully and

knowingly did possess certain intoxicating liquors'

described, held insufficient to charge an offense in

either count."

Though the transcript at bar does not disclose a de-

murrer or motion to quash for insufficiency of this in-

dictment, it is, however, the law that failure to demur

waives objections, except that some substantial element
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of the crime was omitted from the indictment. In Berry

v. U. S., 259 Fed. 203, this rule is announced:

"Failure to demur to the indictment waives all

objections thereto, except the objection that some

substantial element of the crime was omitted there-

from."

For aught that appears in the indictment under im-

mediate criticism, that which the defendants conspired

to possess might have been a stepladder or a piano,

things clearly not designed for the manufacture of

liquor. The pleader makes no effort to describe that

which defendants possessed as designed to manufacture

liquor, and hence there appears nothing but his conclu-

sion that the things designed to manufacture liquor were

adapted to that purpose. Under the cases above referred

to, in order that an indictment state an offense, namely,

conspiracy to manufacture and possess apparatus in-

tended and designed by the defendants for the manufac-

ture of intoxicating liquor, the indictment must show

upon its face that the things which they conspired to

possess could be used, that is to say, were designed and

adapted for the accomplishment of the purpose. No
resort may be had to overt acts pleaded to aid this de-

ficiency and no reference may be made to the fourth

count to aid the deficiency of the first count. The read-

ing of the fourth count illustrates further the deficiency

of the first count. In the fourth count, after charging

these defendants with the possession of property and ap-

paratus designed by them for the manufacture of liquor,

the indictment goes further than the statement of the
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conclusion and describes the apparatus so possessed, all

of which are, or might, or could be component parts of

a still.

Under the first count of this indictment, because of

the substantial deficiences no defendant could ever know

what property the Government had in mind and in-

tended to charge him with possession of as adapted to

the manufacture of alcohol, but the Government would

be at liberty to indict and reindict these defendants as

often as it saw fit, each time intending to rely upon some

other and different set of facts, appellant's or defen-

dant's jeopardy never having been measured by descrip-

tive matter of an earlier indictment.

The rule requiring certainty, definiteness and precision in the

indictment is just as applicable to an indictment charging

conspiracy to commit an offense as it is to an indictment

charging the actual commission of such offense.

U. S. v. Cruikshank, 92 U. S. 542, 23 L. ed. 588.

This was an indictment for conspiracy. It was held

that all of the indictments were insufficient to state an

offense, the court saying (p. 593) :

"Every ingredient of which the offense is com-

posed must be accurately and clearly alleged. It

is an elementary principle of criminal pleading that

where the definition of an offense, whether it be at

common law, or by statute, includes generic terms,

it is not sufficient that the indictment shall state the

offense in the same generic terms as in the defini-

tion; but it must state the species; it must descend

to particulars * * *
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"The object of the indictment, is, first, to furnish

the accused with such a description of the charge

against him as will enable him to make his defense

and avail him of his conviction or acquittal for

protection against a further prosecution for the

same cause; and second, to inform the court of the

facts alleged, so that it may decide whether they are

sufficient in law to support a conviction, if one

should be had. For this, facts are to be stated, not

conclusions of law alone. A crime is made up of

acts and intent; and these must be set forth in the

indictment, with reasonable particularity of time,

place and circumstances."

The substantial rights of the defendant Coates were

invaded by the admission in evidence, through the testi-

mony of a prohibition agent, of a confession or statement

in the form of question and answer by codefendant

Olson, made after the culmination of the conspiracy, if

one ever existed. The evidence was hearsay; obviously

defendant Coates had no opportunity to cross-examine

Olson whose testimony in effect was in this manner

laid before the jury. It is submitted that the error in

its admission was not cured by the Court's instruction

limiting the force of Olson's testimony to Olson him-

self.

In point is People v. Gonzales, 136 Cal., p. 666.

Gonzales and Cota were jointly charged and tried

for the murder of one Ruiz. The Court admitted in

evidence, over the objection of Gonzales, declarations

made by the defendant Cota to officers of the law after

his arrest. These declarations had the force in incul-



42

pating Gonzales, Cota declaring that the responsibility

in effect lay upon Gonzales. We quote:

"Remembering that it is not Cota who gives this

testimony at the trial, but other witnesses who are

testifying to what Cota has said, it amounts to

charging and attempting to convict Gonzales upon
the merest hearsay evidence. It is true that the

judge properly instructed the jury that the declara-

tions of one defendant could not be considered by

the jury as evidence against the other. * * * The
Court reversed the conviction upon the ground that

this testimony was hearsay and erroneously admitted

even though no specific objection was made by

Gonzales to the receipt of the testimony as hearsay."

The Court erred in receiving Government's Exhibit 6, which

consisted of a glass container filled with a liquid said to

have come from the gravity tanks at the Foss Ranch.

While Government Agent Whitfield was under ex-

amination, there was introduced through him a half-

gallon bottle of mash from the gravity tanks from the

still location in the barn at the Foss Ranch. This

defendant might have been charged in the indictment

either with the possession of intoxicating liquor in viola-

tion of Section 3 of the National Prohibition Act, or

with the possession of liquor designed for the manufac-

ture of alcohol in violation of Section 25, and, of course,

might have been indicted for conspiracy to violate Sec-

tions 3 and/or 25 in that behalf; but he is not charged

with the possession of intoxicating liquor for any pur-

pose, but merely in count one, with a conspiracy to

manufacture and possess apparatus designed for the
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manufacture of liquors, and, in count four, with having

had the possession of property and apparatus intended

for the manufacture of intoxicating liquor.

If we assume that the mash in question did contain

3.24 per cent alcohol by volume, we submit that the

substantial rights of this appellant were invaded by the

receipt in evidence over his objection of intoxicating

liquor under an indictment which as to either count

failed to charge unlawful possession of intoxicating

liquor. Furthermore, that which the witness Whitfield

introduced in evidence was taken from the Foss Ranch

after the abandonment of this enterprise, after persons

other than these defendants or any of them were upon

the scene, with no preliminary proof that the same had

ever been in the possession of any of these defendants.

It is most respectfully submitted that the objection of

remoteness of the sample and the failure to connect the

same with any of the defendants or to show that it had

ever been under the control of any of the defendants

or that this defendant knew it was ever there, is good.

The ruling of the Court on the testimony of the wit-

ness Stribling is associated with the ruling complained

of on the admission of the bottle of mash. Stribling,

as a Government chemist, had received the sample from

Whitfield, had tested it, found it to contain 3.24 per cent

alcohol by volume. The objection was made that Strib-

ling's testimony was in variance with the allegations of

the indictment in that the defendant was charged not

with a conspiracy to possess or manufacture liquor, but

with a conspiracy to possess and manufacture a still, and

that evidence of the possession of liquor was therefore
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irrelevant. The Court denied the motion of appellant

Coates to strike out the evidence of this witness.

The error thus complained of is linked with that com-

mitted during the course of the examination of the wit-

ness Whitfield in this, that it there appeared from the

testimony of the Government chemist that at any time

that the substance in question may have been in the pos-

session of any defendant, assuming that, for argument's

sake, at some time it may have been, he could not say

that at said time it had any alcoholic content, for he

made his examination shortly before April 17. He
doesn't know what it would contain as to alcohol three

months prior thereto.

It is submitted that the Court erred to the great preju-

dice of the defendant Coates in permitting evidence

offered through the witness Malter that when he had

visited Coates and one Morin in a room in a hotel he

had had no conversation with them, because they were

both drunk and in bed.

It is obvious that the effect of this evidence was preju-

dicial in the minds of a jury, particularly as it was

gratuitously degrading. Had Coates made any state-

ments which might be said to be germane in this case

while under the influence of liquor, the weight of such

statements might be judged in the light of the circum-

stances under which they were made, but as no evidence

in the case was brought out as a result of the visit of

Malter to Coates, allowing the witness to testify that

Coates upon that occasion was intoxicated, is, we repeat,

gratuitous degradation.
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It is submitted that the Court committed prejudicial

error in refusing to the defendant Coates the right to

develop, through the cross-examination of the witness

Maker, the motives which impelled him to come for-

ward and testify and at the same time to develop his

bias, prejudice and interest in the case.

The witness was asked this question:

"Do you remember at that time telling Mr.
Savage in his office about the ioth of February that

you had Coates where he could not say a word
because you had it in Coates' own handwriting

where it showed what it cost to make alcohol, and

that he was engaged in the still business and that

you had that memorandum and you were going to

keep it?"

The Government's objection to this question as irrele-

vant and not proper cross-examination was sustained.

It is respectfully submitted that no citation of author-

ity is necessary to establish that elemental proposition

of law that any interest on the part of a witness adverse

to a defendant on trial or the motives which may induce

him to come forward and testify may always be devel-

oped upon cross-examination.

We have assigned as error the refusal of the trial

court to exclude the testimony of the witness Malter on

the ground that he had been permitted to read the daily

transcript of the testimony after the Court had made its

order at the beginning of the trial excluding all wit-

nesses. The effect of such ruling permitted the circum-

vention of the Court's order excluding witnesses from
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the room and enabled Malter, a witness whose interest

and prejudice is obvious from his testimony, to keep

abreast of the Government's case, to the end that no

matters or facts which he, the witness, deemed material

against Coates might be given in evidence against him.

This is not a case in which a witness, inadvertently step-

ping into a courtroom, has apprized himself of the

nature of the evidence then being given, but a situation

wherein a hostile witness, with Government approval

and aid, has deliberately been enabled to amplify his

testimony, adverse to a defendant.

It is respectfully submitted that for the reasons herein-

above set forth the Court erred in denying the motion

for directed verdict and in denying a motion for new

trial, and that the judgment should be reversed and the

cause remanded.

Edwin V. McKenzie,

Harry Gottesfeld,

George C. Carmody,

Attorneys for Appellant Coates.
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There are four counts in the indictment, the first of

which charges this appellant and seven others with con-

spiracy to violate sections 3 and 25, title II, of the Na-

tional Prohibition Act, viz: to manufacture and possess

apparatus intended and designed for the unlawful manu-

facture of intoxicating liquor for beverage purposes, to

contain more than one-half of one per cent of alcohol
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by volume, without having or intending to have a permit

from any proper federal authorities. The period covered

by the' conspiracy is alleged to be between September 1,

1930, and April 21, 1931.

The second count charges the defendants with having

in their possession and custody and under their control

near Fresno, California, one still and distilling apparatus

set us on the Foss ranch without having or intending to

have a permit from the proper federal authorities.

The third count charges the defendants with carrying

on the business of distillers on said Foss ranch without

having given bond, with intent to defraud the United

States of a tax on spirits distilled by them.

The fourth count charges the defendants with having,

on or about February 1, 1931, at the same place, pos-

session of property and apparatus designed and intended

for the manufacture of intoxicating liquor for beverage

purposes containing alcohol in excess of one-half of one

per cent by volume, in violation of section 25, title II, of

the National Prohibition Act.

Appellant Coates was convicted on the first and fourth

counts and was sentenced to serve one year and one day

at McNeil Island and to pay a fine of $1,000 on the

first count, and to pay a fine of $100 on the fourth count.

From this judgment he appeals.

With his petition for appeal appellant filed, under

Rule 11 of this court, thirty assignments of error. His

brief, however, contains but twelve. In his argument

appellant does not deal separately with each of the twelve

assignments and, in view of the method of presentation of

appellant's argument, we will endeavor to follow as nearly

as possible the course outlined by him.



FACTS.

Under the above heading- appellant has undertaken to

review and criticize part of the evidence, and we deem it

advisable, in order to fully present this appeal, to review

and enlarge upon the facts as therein outlined.

It is contended that appellant's conviction was brought

about principally through the testimony of Stumpf, who

had previously pleaded guilty to the first and fourth

counts. Stumpf had been convicted of a felony once

before, not twice, as stated by appellant, as his plea in

this case was his second conviction [Tr. p. 55].

Stumpf was not the only witness for the Government

who gave testimony against Coates, and we think a

careful perusal of the transcript will show that, while

the testimony of Government's witness G. H. Malter did

not agree in many details with that of Stumpf, his testi-

mony, together with the testimony of "Cap" A. J. Olson,

Proctor and Kenney, would have sufficed to convict Coates

without any testimony from Stumpf.

In this connection we respectfully direct the attention

of the court to the testimony of A. J. Olson, "Cap"

Olson, a brother of defendant Olie Olson. He testified

that he was introduced to Coates by Malter on his place,

that he did not see Coates after that until he went up

with him to the still, that on the road going up to the

still Coates told Olson that he was going to show the

still to him and see if he got "gypped" on it. When
they got to the still they met Stumpf, who took Coates

and Olson in the barn and showed them the "whole appa-

ratus, tanks, still, the boiler and mash" [Tr. 107-108].

He further testified that the still was on the Foss ranch,
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that he saw about 2,000 gallons of mash, which he tested,

that Stumpf told him that it hadn't been working good,

because it was too cold, that Coates was there when this

statement was made and asked Olson, "Can you make

anything out of that?" Furthermore, he testified that

Coates asked him if he thought that still came from Los

Angeles, and Coates further stated to Olson that Stumpf

had told him he got the still in Los Angeles and had paid

$2,000 for it [Tr. 108].

Ferdinand Andreas testified that he had worked for

Coates at a filling station and that in September Coates

put him "on a different job" from that which he had

previously occupied, raising his salary from $90 a month

to $5 a day. His work under the increased salary was

to drive a truck, that a Chevrolet truck was purchased

in the name of Andreas and the next day Coates, Malter

and Stumpf came out and gave him a receipt for $100,

representing the first payment on the truck; that Coates

told Andreas to take orders from Malter and Stumpf.

Andreas used the truck for hauling pipe, brick, posts,

timber, lumber and barrel staves to Cane's ranch. He

further testified that later on he was sent out to Caruther's

place and that there were a couple of men there by the

names of Cannon and Kerr when he arrived; that he

hauled some nails, hammers, and black paper out to

Caruther's ranch and worked with the other men clean-

ing out the barn; that during that period some men came

and looked in the barn; that after that Andreas reported

this fact to Coates, and right after that Coates told him,

Andreas, to go home; that that night, about 12 o'clock,

Coates and Malter came to where Andreas was sleeping

and woke him and told him to move the stuff back in
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he did not like the job and Coates transferred him to

Salinas, where he had a service station, and reduced his

wages to $100 per month. Before Andreas left he signed

over the truck to Coates; that Coates would not give him

his pay check until he had signed an affidavit "in full

power of the lawyer to go and get the pink slip for the

truck" [Tr. 116-118].

W. G. Walsh, a Government witness, engaged in the

truck business at Fresno, testified that he sold this truck

to Andreas and that Coates and Andreas contracted for

the truck and the contract was made in the name of

Andreas [Tr. 120].

Defendant E. L. Kenney, who pleaded guilty to all

counts, testified that he saw Coates on the Foss ranch

twice and heard a conversation between Coates and

Stumpf with reference to paying the salaries of himself

and defendant Proctor some time between February 9

and 12. He stated that Coates said, "I refuse to pay

anything off. I put money in this deal and have never

got any money back out of it." That Coates said to

Stumpf, "I gave you $3,000, Mr. Malter gave you $3,000

and I refuse to put any more money in the deal. In

regard to paying these men off, the only way I know

that they will get their money is to go ahead and run

the stuff off and sell the stuff" [Tr. 125].

Kenney also testified that Stumpf introduced Coates

to him under the name of Brown at the Foss ranch and

that he saw Coates there with Cap. Olson about February

10th or 11th; that Olson and Coates went in the barn.

At that time Stumpf said, "I am going to get out from
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this deal, and this is your new boss," referring to Coates.

Kenney had become insistent upon collecting the money

due him for labor and Stumpf offered him $30.30, which

was declined. The still had been built, but had not proved

satisfactory, but it was still up and when Coates and

Olson came up the still had been tested and the run made

on it. About one gallon of alcohol had been distilled, and

Kenney testified that the trouble was that the mash was

not in shape to run and the still leaked. The still was

torn down and a new condenser made. "We all helped

to make it. Olson was the mechanic" [Tr. 127]. That

Coates, the last time he was at the still, ate at the house;

that Olson worked on the still about five or six weeks,

and during the progress of this work Kenney saw appel-

lant Arkalian there; that he came with the defendant

Kirkorian. Kenney also testified that of the alcohol

manufactured Stumpf took a sample and left the re-

mainder [Tr. 127]. In this connection Stumpf testified

that he took the alcohol to Coates at the service station

in Fresno and that Coates took several drinks of it and

asked Stumpf if he couldn't get a gallon [Tr. 166].

Defendant Proctor, who had been dismissed out of the

case on the motion of the Government, testified that he

saw Coates, Arkalian and Kirkorian at the Foss ranch;

that Coates came along the first time and that Stumpf

introduced Coates to Proctor under the name of Mr.

Brown; that Coates ate lunch there once when Cap Olson

was with him and that they went into the barn, where

the still was [Tr. 131-132].

Malter testified that he went with Stumpf and Coates

to the Caruther's ranch, ten miles west of Fresno, in

October; that Coates recommended Andreas to run the
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truck; that Stumpf, Coates and Malter, while out riding

at one time, went by the Caruther's ranch and on another

occasion went in [Tr. 162]. Coates was with him that

time. They saw tanks, equipment, etc., and saw Kerr

and Cannon working there setting up tanks and cleaning

out the barn; that at Maker's house Coates wrote clown

items of expenditure on a yellow card, which was intro-

duced as Government's Exhibit No. 5 [Tr. 162]. This

was in October. He talked with Stumpf and Coates

about the San Diego trip, and Stumpf said he wanted to

get a location for a still out near Clovis and had Coates

drive him out there, but that the owner lived in San

Diego, and it would be necessary for Stumpf to go down

there and see him [Tr. 163]. Malter further testified

that Coates had reported to him that Andreas had told

Coates about some men looking in the barn at Caruther's

ranch and "then Coates and I decided it would be a better

idea to get out of the place, it might be dangerous" [Tr.

164] and that he and Coates went and told Andreas to

move part of the tanks and paraphernalia to Cain's place

and the balance to Malter 's place [Tr. 164] ; that the

equipment, etc., was next taken to the El Senora place,

concerning which Stumpf had told Malter that he, Stumpf,

had rented, and that from there it was taken to the

Foss ranch, which Stumpf had told Malter he had ob-

tained from Mr. Foss.

Malter also identified Exhibits 1, 2 and 3, being dif-

ferent parts of the still, as the things that had been moved

to the Foss ranch. Malter further testified that Stumpf

had some alcohol which Stumpf stated in the presence

of Coates and himself had been produced in the still at

the Foss ranch; that Coates took two or three drinks of
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this alcohol and said it was pretty good [Tr. 165], and

Coates asked Stumpf if he could get five gallons of it

[Tr. 166].

Howard N. Foss, a Government witness, testified that

Stumpf bought the Foss ranch from him and at the time

he was carrying on these negotiations Stumpf had told

him that he was going to fix it up for a dude ranch

[Tr. 172].

There was other testimony connecting Coates with the

enterprise, but that already referred to will suffice to show

that Coates was connected with the scheme from the

time that Andreas was hired to drive the truck when

he and Malter were fixing up the place at Caruther's

ranch and from then on, covering the period when the

tanks and paraphernalia were taken to the Cain and

Malter ranches and from there to the Foss ranch.

There Were Not Two Distinct Conspiracies.

On page 6 of his brief appellant contends that there

were two distinct conspiracies, viz: the Stumpf, Brix,

Malter combination, and the Stumpf, Malter, Coates com-

bination, the first being to defraud Brix of money and the

latter to defraud Coates. The evidence does not support

this claim, for Malter testified that he put in his money

to the extent of $1800 in cash [Tr. 169].

It is immaterial, however, who put up the money for

the enterprise or whether or not Stumpf and Malter

conspired , to deceive Coates or Brix by obtaining more

money from them than they intended to expend. This

was not the issue before the jury. Regardless of that

fact, however, the evidence shows that Stumpf expended
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much money for the furtherance of the enterprise and,

besides that, he was entitled to deduct his salary of $10.00

a day while Brix was in the deal. It appears that Stumpf

must have expended a good portion of the money he

received, including the money that Malter claims to have

paid him.

Stumpf testified that some of Coates' money was used

in the Brix deal [Tr. 93]. True, Stumpf testified that

"the deal between me and Brix and Malter was entirely

a different deal from the deal between me and Coates and

Malter, but we did use some of Coates' money in the

deal between, Brix and Malter and myself. The deal

dropped with Brix at that time. It dropped about 40 or

50 days when we first started. Brix had clear run out

on me before I called Coates in on this deal." But Coates

was contributing for the purpose of building a still very

early in the enterprise, beginning at the time operations

were being carried on at the Caruther's ranch [Tr. 162-

163]. The conspiracy charged is that of manufacturing

and possessing apparatus intended and designed for the

illicit production of intoxicating liquor without having a

permit so to do. Both Coates and Brix contributed

towards the construction of the same still. The time or

manner in which the capital was obtained is immaterial.

They were all working to the same end and engaged in

the same enterprise.

The evidence shows that Malter first contacted Coates

after the money put up by Brix and Malter had been

spent, and that after Coates had put up the first $500

Stumpf went to San Diego to get a location. The mere

fact that different persons may have entered the enter-

prise at its different stages of development does not change
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in any way the nature of the scheme or conspiracy. Any
person knowingly entering into an unlawful scheme or

conspiracy is bound by everything that was done before

his entrance therein and thereafter as long as he con-

tinues to participate in the enterprise.

Appellant's argument leads to the absurd conclusion

that every time a new participant enters into a con-

spiracy such entrance terminates the conspiracy then under

way and creates a new one. Such doctrine has no sup-

port in law and we do not believe that any decision of

any court can be found to support it.

Testimony of Whitfield.

On page 12 of his brief appellant deals with the testi-

mony of Mr. Whitfield, a federal prohibition officer, who

testified for the Government. A statement or confession

signed by the defendant Olson was introduced through

Whitfield. This was objected to by Coates, but the court

ruled that it was admissible only as against Olson. The

Government announced at the time this statement was

offered that it was offered only as to defendant Olson

and the court repeatedly instructed the jury that it must

be limited to Olson alone [Tr. 141-143]. Olson is not

appealing, and no error was committed.

Hagen v. U. S.', 268 Fed. 344 (9th Cir.).

On page 13 of his brief, however, appellant states that

the court denied his motion "to strike from the evidence

all parts of the Olson statement referring to Coates."

The motion was not that the statement be limited to Olson,

which the court had already done and had so instructed

the jury, but was to strike from the evidence all parts
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of the statement made by Olson and referring to Coates.

If this motion had been granted as made, the court

would have taken the entire statement out of the case

for all purposes and as to all defendants, including Olson

himself. Obviously this would have been error, as the

jury was entitled to consider all of Olson's statement as

against himself. The court, however, was very careful

to admit it for the limited purpose above stated [Tr.

142-143].

Furthermore, the motion referred to on page 13 of

appellant's brief did not relate to the Olson statement,

but referred only to an objection to a question asked

by Mr. McNabb as follows:

"Did not Mr. Brix offer to plead guilty?" [Tr.

152].

After such objection was made the court said:

"This is something happening after the indictment,

of course, and after the conspiracy had terminated,

and is, therefore, only admissible against the one

making the statement. That is the rule. The jury

no doubt understands that, because I stated it very

plainly yesterday.
,,

Then, too, Brix is the only one who could now urge

this objection. He was acquitted. The court limited

the question to Brix and, in addition to all this, Whitfield

specifically stated that "Mr. Brix did not offer to plead

guilty himself. * * * Mr. Fenston (attorney for

Brix) said that he was willing to enter a plea of guilty

to any misdemeanor charge, but he did not like to see

the boy do a jail sentence for a conspiracy."
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If any further reason why the objection was not well

taken is necessary we further urge that such objection

and ruling of the court is not included in the assignment

of errors set out in appellant's brief, although it was

included among the 30 specifications filed on the appeal

[Appellant's Brief, pp. 3-5; Tr. 208, Assignment No. 18].

On page 14 of his brief appellant discusses assignment

of error Nos. V and VI, which involve objection to and

a motion to strike from the record the testimony of Fred

D. Stribling, Government chemist, to the efTect that he

had tested Exhibit No. 6, which is a sample of liquid

taken by Mr. Whitfield and found to contain 3.24 per

cent alcohol by volume. This sample was a part of one-

half a gallon bottle of mash taken from the gravity tanks

that were found at the still location in the barn at the

Foss ranch. It was tested by Mr. Stribling within a few

days after Whitfield obtained it.

The grounds upon which the motion to strike the testi-

mony of Stribling were that the charge in the indict-

ment was conspiracy to possess and manufacture a still

and not to manufacture liquor, and that the evidence was

therefore irrelevant and immaterial [Tr. 113-114].

The objection of appellant was not well taken, for the

reason that the liquor was found at the location of the

still and consisted of mash, which evidently was intended

to be used for the purpose of manufacturing intoxicating

liquor illicitly.

The indictment charges that the conspiracy was to

violate sections 3 and 25, title II, of the prohibition law.

Section 3 prohibits the manufacture, selling, transporta-

tion, delivery, furnishing or possession of such liquor,
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and section 25 makes it unlawful to have or possess any

liquor or property designed for the purpose of manufac-

turing intoxicating liquor. This mash was intended for

the manufacture, which, necessarily, would involve the

possession, to say the least, of such intoxicating liquor.

The presence of this mash at the place where it was

found clearly was relevant and material and strongly

tended to establish the purpose for which the still, vats,

etc., were to be used.

There is no doubt but what this sample was taken

some time after the enterprise had ended, but this fact

goes only to the weight of the evidence and not to its

relevancy or materiality.

On page 18 of his brief appellant states erroneously

that, from Maker's testimony, he never paid any money

into this venture, and that Stumpf returned to Malter

what money he put up. Malter, however, testified to

the contrary, claiming that he put in $1800 [Tr. 169].

Malter Was Not Disqualified as a Witness.

On page 20 of his brief appellant urges error in the

ruling of the court in permitting the witness Malter to

testify, claiming that he was disqualified and incompetent

as a witness because he had perused portions of the

transcript, although the court had entered an order ex-

cluding all witnesses from the courtroom. The question

is raised by assignment of error No. VIII, page 4 of

his brief [Tr. 138-140; 153-156].

From the statements of counsel, which must be accepted

as true, as they were not challenged, it appears that

Malter had access to fragments of the reporter's record
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of the testimony, consisting of a very small part of the

entire record, bnt that he had never seen the entire tran-

script of the testimony of any one witness in the case

[Tr. 156].

The court ruled that the admission of Maker's testi-

mony was within the discretion of the court [Tr. 153-

154]. Thereupon Mr. Curran, attorney for Brix, re-

quested that "we", evidently meaning all of the defend-

ants, "be permitted to show at this time, through the

testimony of witness Malter, exactly what the circum-

stances were surrounding the reading of these transcripts."

The court, in response to Mr. Curran's request, stated

that he might do so by cross-examination of Malter [Tr.

154]. Later on, upon the cross-examination, Malter stated

he had read excerpts out of several volumes, but no com-

plete volume; that Mr. Davis, of counsel for the Govern-

ment, directed his attention to one or two excerpts and

that he possibly read 30 or 40 pages, but didn't think

it was that much [Tr. 167].

Counsel for Coates also cross-examined Malter and

during the course of such cross-examination interrogated

him concerning his reading of the testimony [Tr. 170].

The order of sequestration of witnesses did not, in

terms, prohibit the witnesses from talking to counsel repre-

senting the respective sides, or in terms prohibit counsel

from calling attention of witnesses to the testimony given

by other witnesses. It is fair to presume, however, that

such was the intent and spirit of the order, and we will

present the matter on that assumption.

The undisputed testimony shows that Malter read but

a very small portion of the transcript of the testimony
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given by Stumpf. The only possible harm that could

result from such conduct on the part of Malter would

be in the repeating- of the testimony given by Stumpf.

In this connection, it will be observed that these two wit-

nesses positively contradicted each other in their testimony

on several points. It is obvious, therefore, that no harm

actually resulted to the prejudice of the appellant. Error

without prejudice is no ground for reversal. It is im-

possible, after reading the testimony of both these wit-

nesses, to see wherein Malter patterned, or in any way

shaded, his testimony to conform to that of Stumpf.

The matter of sequestration of witnesses is entirely

within the discretion of the trial court, and a witness

who disobeys the order of the court in this respect may

be punished for contempt, but such disobedience does not

disqualify the offender in any way from testifying.

"The right of excluding witnesses for disobedience

to such an order, though well established, is rarely

exercised in America; but the witness is punishable

for contempt." (1 Greenleaf on Ev. (16th Ed.), sec.

432c.)

The Supreme Court of Georgia, in the case of Lassiter

v. Georgia, 67 Ga. 739, held that the trial court com-

mitted error in refusing to allow a witness for appellants

to testify, on the ground that such witness was present

in court in violation of the order of the court excludng

the witnesses during the trial, unless appellants were in

complicity with the witness, although the witness might

have been punished for contempt in disobeying the order.

This court further held that an innocent party should

not be deprived of the evidence on that ground, but re-

fused to reverse the lower court, because the appellants
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were not injured by such erroneous ruling of the trial

court.

The jury were fully advised as to the extent to which

Malter examined the transcript of Stumpf's testimony.

They were the sole judges of his credibility and the weight

of his testimony and must have taken Maker's conduct

into consideration in determining the weight and credi-

bility to be given thereto.

Error without prejudice to the rights of the accused

will be disregarded.

Sec. 269, Judicial Code;

Title 28, sec. 391, U. S. C. A.;

Green v. U. S., 19 Fed. (2d) 850;

Homing v. Dist. of Col., 254 U. S. 135, 65 L. Ed.

185.

"

In the case of Wilson v. State, 52 Ala. 299, the Su-

preme Court of Alabama said:

"If the rule is made, and a witness remains in

court in violation of it, intentionally or by mistake,

it is discretionary with the court to permit or refuse

his examination, and the exercise of the discretion

is not reznsable. (Greenleaf on Ev. (16th Ed.),

sec. 432; State v. Brookshire, 2 Ala. 303.)"

It appears that the courts are not in entire accord on

every phase of the question presented, but from our

analysis of the cases we believe the courts agree that it

is entirely within the discretion of the court to permit

or reject the testimony of a witness who has intentionally,

or by the wilful complicity of those representing the side

calling such witness, violated the order of sequestration,

and that the ruling of the trial court is not subject to

review; that where it appears that no harm or prejudice
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resulted from such disobedience on the part of the wit-

ness, his testimony will be permitted, and that any witness

intentionally violating- the order of the court in this con-

nection is subject to punishment for contempt.

Holder v. U. S., 150 U. S. 91, 37 L. Ed. 1010;

1 Greenleaf on Ev. (16th Ed.), sec. 432;

Hubbard v. Hubbard, 7 Ore. 42;

Bulliner v. People, 95 111. 394;

State v. Ward, 61 Vt. 153;

Wilson v. State, supra;

Lassiter v. Georgia, supra;

3 Wigmore on Evidence (2nd Ed.), sec. 1837,

pp. 901-919.

We find nothing showing any reversal or modification

of the decision of the Supreme Court of the United

States in the case of Holder v. U. S., supra, in Shepard's

Citator, or elsewhere. In that case the court lays down

the rule that, if a witness disobeys the order, he may be

punished for contempt and his testimony is open to com^

ment to the jury because of his misconduct, but that he

is not thereby disqualified and that the weight of authority

is that he cannot be excluded on that ground merely,

although under particular circumstances it is within the

sound discretion of the trial court to exclude his testimony.

No Error in Admitting Exhibit No. 5.

On page 23 of his brief appellant asserts error because

of the introduction over his objection of Government

Exhibit 5, which is a memorandum on a yellow card

upon which Malter testified Coates wrote down notes of

the cost of various items of materials purchased for the
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enterprise. The objection was on the ground that it was

irrelevant, incompetent and immaterial and no proper

foundation had been laid.

In this connection Malter testified that Coates wrote

down the items on the card and that Stumpf had given

him these items some time in October while the three of

them were at Malter's house and that this card had been

under his control or in his possession; that "it was left

on the table, and I accidentally picked it up in a corner

some four or five months later. That is the card that

Coates was writing on at the time" [Tr. 162]. The

materiality is evident and the foundation ample. The

court properly admitted this exhibit.

There is no assignment of error, however, in appel-

lant's brief covering this alleged error, although it was

specified as assignment No. VII in the assignment of

errors filed with the appeal [Tr. 202].

Rule 24 of this court requires that appellant's brief

shall contain a specification of errors relied upon, in which

shall be set out separately and particularly each error

asserted and intended to be urged. This has not been

done and this alleged error should not be considered by

the court on this appeal unless it shall appear to the court

that it is a plain error, within the purview of Rule 11.

Appellant quotes, on pages 24-30 of his brief, from

the testimony of several other witnesses, showing where

objections and exceptions were made to certain rulings

of the court, but we find none of these covered by either

his assignment of errors in his brief or those filed upon

the appeal, as shown in transcript, pages 201-212. We
will, therefore, omit special reference thereto.
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ARGUMENT.

On page 30 of his brief appellant argues that the

evidence shows the existence of two separate and distinct

conspiracies and that appellant was a member of only

one of these, the Stumpf-Malter-Coates conspiracy, if

any existed; that Coates had nothing to do with the first

conspiracy, did not "know anything about it, and that he

was not told that Brix had put up any money on the still.

All these persons were engaged in a common unlawful

purpose, and all who, in any manner, contributed towards

the furtherance of this unlawful purpose, or to the con-

tinuing of the unlawful conspiracy, which was initiated

by Stumpf, Malter and Brix, even though they were not

the original parties thereto, are equally culpable with

the originators of the scheme.

Van Riper v. U. S., 13 Fed. (2d) 961;

Samara v. U. S., 263 Fed. 12;

Biirkhardt v. U. S., 13 Fed. (2d) 841;

U. S. v. Olmstead, 5 Fed. (2d) 712;

Simpson v. U. S., 11 Fed. (2d) 591.

The conspirators need not be acquainted with each

other.

Allen v. U. S., 4 Fed. (2d) 688;

Rudner v. U. S., 281 Fed. 516.

It is immaterial what time one may join the con-

federacy.

U. S. v. Schenck, 253 Fed. 212, affirmed, 249 U.
S. 47, 63 L. Ed. 470;

Nyquist v. U. S., 2 Fed. (2nd) 504;

Thomas v. U. S„ 156 Fed. 897.
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Erection of a, still or manufacturing or keeping- of

liquor for sale, pursuant to agreement, renders all par-

ticipating guilty of conspiracy.

Liberato v. U. S. y 13 Fed. (2d) 564 (9th Cir.).

Joinder of a defendant in a conspiracy relates back to

the date of its formation.

Norton v. U. S., 295 Fed. 136;

Jezewski v. U. S., 13 Fed. (2d) 599 (6th Cir.).

Two or more persons may initiate or promote a con-

spiracy to violate the law, but after they have done this

anybody who comes in afterwards and takes part in it

thereby becomes guilty as a conspirator from the time of

its beginning.

Hunter v. U. S., 267 U. S. 597, 69 L. Ed. 806;

Mullen v. U. S., 267 U. S. 598, 69 L, Ed. 806;

Shea v. U. S., 251 Fed. 433 (6th Cir.)

;

Johnson v. U. S.> 268 U. S. 689;

Calcntt v. Gerig, 271 Fed. 220;

Allen v. U. S., 4 Fed. (2d) 688;

Lew Moy v. U. S., 237 Fed. 50 (8th Cir.);

U. S. v. Cassidy, 67 Fed. 698;

Burkhardt v. U. S., 13 Fed. (2d) 841;

Liberato v. U. S., 13 Fed. (2d) 564 (9th Cir.).

They need not know the entire scope of conspiracy or

identity of its members.

U. S. v. Wilson, 23 Fed. (2d) 112. Certiorari

denied.

To withdraw from a conspiracy requires some affirm-

ative action on the part of the one desiring to sever con-

nections therewith.

Hyde v. U. S., 225 U. S. 347, 56 L. Ed. 1114;

Miller v. U. S., 277 Feci. 721.
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None of the accused did this. Mere discontinuance of

financial contributions to it is not a withdrawal.

The identity of the conspiracy is not destroyed by the

subsequent connection of new parties therewith.

U. S. v. Nunnemacher, Fed. Cas. No. 15902;

Hagen v. U. S., 268 Fed. 344 (9th Cir.) Cert.

denied

;

Norton v. U. S., 295 Fed. 136.

On page 6 of his brief, however, appellant states that

according to the testimony of Stumpf, he had engaged in

two other distinct conspiracies or combinations; combina-

tion number one being to defraud Brix of money, and

combination number two being to defraud Coates of

money. But assuming, for the sake of argument but not

otherwise, that during the course of the conspiracy and in

carrying it to fruition, some of its devious ramifications

may have taken the form of minor conspiracies among

themselves to fraudulently obtain more money from some

of their own number, than was intended to be invested in

the scheme, this has no importance whatever in determin-

ing the guilt or innocence of the conspirators under the

charge in the indictment. Such evidence may reflect upon

and tend to establish the existence of the particular con-

spiracy charged, but that is the limit of its applicability,

as the question here presented is whether the appellant

was a party to the particular conspiracy charged.

Jezewski v. United States, supra.

It is conceded in this connection by appellant that the

"evidence of these distinct transactions went in practically

without opposition'' and that "exceptions were not saved",
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but it is contended that notwithstanding this the court has

power and should consider the alleged error and "relieve

the applicant therefrom".

This alleged error has not been urged before. It was

not assigned as error until appellant's brief was filed,

wherein it appears as assignment number X. This is not

in accordance with rule 11 of this court, which provides

that an assignment of errors shall be filed with a petition

of appeal and that "error not assigned according to this

rule will be disregarded, but the court at its option, may

notice a plain error not assigned."

The court need not consider objections not contained

in the assignment of errors but set out for the first time

in the briefs.

Wong Tai v. U. S., 273 U. S. 77.

In view of the evidence, it is hard to see wherein appel-

lant was prejudiced, assuming without admitting that there

was error. The strictness of the common law rules has

yielded in modern practice to the doctrine that formal

errors, not prejudicial to the rights of the accused, will

be disregarded.

Section 269 of the Judicial Code (Tit. 28, Sec. 391,

U. S. C. A., R. S. 726) provides:

"On the hearing of an appeal, certiorari, writ of

error, or motion for a new trial, in any case, civil or

criminal, the court shall give judgment after an ex-

amination of the entire record before the court with-

out regard to technical errors, defects, or exceptions

which do not effect the substantial rights of the

parties."
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This court, in the case of Green v. United States, 19

Fed. (2) 850, said:

"But, while the ruling of the court below may have

been technically error, we think it was error which

did not effect the substantial rights of any defendant.

Under Section 269 of the Judicial Code (Comp. St.

1919, Sec. 1246), a conviction is not reversible for

errors on the trial where the defendant's guilt is

clear/'

In support of the quotation last above, this court cited

eight decisions of Circuit Courts of Appeal and one of the

Supreme Court of the United States, Horning v. District

of Columbia, 254 U. S. 135, 65 L. Ed. 185. The Supreme

Court said, in said referred to case:

"If the defendant suffered any wrong, it was purely

formal since, as we have said, on the facts admitted

there was no doubt of his guilt."

In support of his position on this point, appellant cites

and quotes from the case of Lamento v. United States,

4 Fed. (2) 901. In the cited case, the court was dealing

with an indictment charging the plaintiff in error with

violation of the narcotic laws, alleging that the accused,

being a retail dealer, was in possession of about six ounces

of opium without having paid the special tax and that he

purchased such narcotics, the same not being in nor from

the original stamped package. The court instructed the

jury that if they concluded that this small quantity of

opium was found in the defendant's possession or control,

that fact carried with it the conclusive presumption that

the defendant was a retailer and required the jury to find

him guilty. Such an instruction compelled the jury to find
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the accused guilty as a retailer of narcotics from the mere

possession of a small quantity thereof, even though he may

have had it for his own use.

The case at bar, however, is very different, for the

evidence is absolutely conclusive and convincing as to the

guilty participation of this appellant in the conspiracy

charged in the indictment.

In support of appellant's contention on this point, he

also cites the case of Terry v. United States, 7 Fed. (2)

28, decided by this court in 1925.

In the last cited case, the indictment charges that the

sixteen defendants therein, at Allen's Wharf in Monterey

county, conspired together to commit offenses in violation

of the Prohibition Act to the number of ten, and sets forth

a large number of overt acts. Testimony was received

over objection tending to prove that some six weeks prior

to the incident at Allen's Wharf, the plaintiff in error

employed one Frohn not a defendant to transport several

barrels of liquor from Bodega Bay to a ranch house in the

vicinity of Petaluma; that at about the same time, one of

the defendants, Zucker, rented a barn from one Sousa in

the vicinity of Petaluma and nine barrels of liquor were

stored therein. This court, in its opinion, stated:

"There was no evidence of any kind, direct or cir-

cumstantial, tending to connect any of the other de-

fendants with this prior incident or transaction"

that is, the incident at Allen's Wharf. This court, in

passing upon the question, stated:

"Here we find no testimony tending to show any

general conspiracy covering and including both the

incident at Allen's Wharf and the incident at Bodega
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Bay. On the other hand, every inference from the

testimony is to the contrary. There is no testimony

tending to show that the parties assembled at Allen's

Wharf were parties to a conspiracy to transport, pos-

sess or sell intoxicating liquor at Bodega Bay six

weeks before or that they had any knowledge what-,

ever of that transaction. * * * The indictment

charges no conspiracy to transport, possess or sell in-

toxicating liquor at Bodega Bay in terms and avers

no overt act to effect the object of such a conspiracy,

if one existed."

In the instant case, all the transactions shown by the

evidence related to one purpose only.

A substantive offense and a conspiracy to commit a

substantive offense are separate and distinct offenses.

Marcus v. U. S., 26 Fed. (2d) 454;

Perry v. U. S., 18 Fed. (2d) 477.

An indictment for conspiracy need not allege all the

elements necessary to charge the substantive offense

which is the object of the conspiracy.

Wong Tai v. U. S., 273 U. S. 77, supra;

Hartson v. U. S., 14 Fed. (2d) 561.

And it need not describe the offense which is the purpose

of the conspiracy with particularity.

U. S. v. Eisenminger, 16 Fed. (2d) 816;

Ford v. U. S., 10 Fed. (2d) 339 (9th Cir.),

(affirmed, 273 U. S. 593);

Perry v. U. S., 39 Fed. (2d) 52.

As was said in the case of Cochran v. United States,

157 U. S. 286; 39 Law Ed. 704:

"The true test is not whether the indictment might

possibly have been made more certain, but whether it
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contains every element of the offense intended to be

charged and sufficiently apprises the defendant of

what he must be prepared to meet and in case any
other proceedings are taken against him for a similar

offense, whether the record shows with accuracy to

what extent he may plead a former acquittal or

conviction."

"The object of criminal proceedings is to convict

the guilty as well as to shield the innocent."

Evans v. U. S., 155 U. S. 504, 38 Law Ed. 830.

The next case cited is United States v. Robinson, 266

Fed. 243. This case holds that the overt acts charged

cannot be resorted to to explain or aid in making out the

criminal charge of conspiracy. The principle there an-

nounced is well supported by eminent authority, but we

fail to see wherein it has any application to the facts in

this case.

The case of Brenner v. United States, 287 Fed. 636

(2nd Circuit), is an indictment for conspiracy to use non-

beverage alcohol for beverage purposes in violation of

the Food Control Act, which charges as an overt act

the purchase of five barrels of distilled spirits. The

statute referred to contains nothing which made it unlaw-

ful to receive and transport alcohol or to have it in their

possession or in their place of business. There is no

charge that the accused conspired to sell such liquor for

beverage purposes or for any other purpose. The Act

referred to was known as the Lever Act which placed in

the hands of the Government for war purposes absolute

control over the distribution of food and fuel, but con-

tained nothing prohibiting the use of non-beverage alcohol

for beverage purposes. The indictment does not state
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what contemplated use would constitute an offense, and

because of such failure to state what the offense was, the

indictment was held defective.

We will not undertake to review or analyze the many

other cases cited by appellant in support of his contention

that count one of the indictment is insufficient.

The charge of conspiracy need not be stated in the in-

dictment with the same degree of particularity as is

required in charging the substantive offense. The out-

lines of the confederation may be general in their char-

acter in the minds of the plotters. The precise means of

effecting the scheme may not have been predetermined but

left to the exigencies of the enterprise as it progressed.

Lew Moy v. U. S., 237 Fed. 50 (8th Cir.)

;

Dealy v. U. S., 152 U. S. 539, 38 L. Ed. 545.

Count one of the instant case alleges the conspiracy in

the usual form, after which follows a more specific alle-

gation :

"That is to say that they, the defendants, would
thereupon unlawfully, and in violation of Sections 3

and 25, Title II of said Act, manufacture and pos-

sess apparatus intended and designed . . . for

the manufacture of intoxicating liquor, all of which
should then and there be fit for beverage purposes

and all of which contained more than one-half of one
per cent of alcohol by volume, none of said defendants

then and there having or intending to have a permit"
from any proper officer of the United States.

Under the laws of the United States no one is permitted

to manufacture intoxicating liquor without a permit.

It is inconceivable on what theory it should be required

that the indictment specify the particular articles contem-
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plated for use in this business. As a matter of fact, in

order to constitute a conspiracy of this character, it is not

required to prove that any apparatus whatever was actu-

ally manufactured.

The success or failure of the object of the conspiracy

is immaterial if, in the furtherance thereof, one of the

overt acts charged was committed by any one of the con-

spirators.

Lewis v. U. S. y
11 Fed. (2d) 745 (6th Cir.);

Hyde v. U. S., 225 U. S. 347, 56 L. Ed. 1114.

Count I of the Indictment.

On page 34 of his brief, appellant argues that where

the language of the statute is general in terms and does

not specifically set out the elements constituting the

offense, an indictment charging the offense in the generic

terms of the statute is not sufficient.

In this counsel for appellant, we believe, are assuming

something that is not a fact. The indictment charges

conspiracy under section 37 of the Criminal Code (Title

18, Sec. 88, U. S. C. A.), which provides that "if two

or more persons conspire either to commit an offense

against the United States, or to defraud the United States

in any manner or for any purpose * * *" they are

guilty. The indictment goes far beyond the generic terms

of the statute and points out the particular laws that were

violated and the manner and means to be followed in

their violation.

In support of this contention, appellant cites several

cases among which is Pettibone v. United States, 37 Law
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Ed. 419; 148 U. S. 197. That indictment was against

persons for corruptly and by threats and force intimidat-

ing and impeding a witness and officer in a court of the

United States in the discharge of his duty but did not

charge knowledge or notice or set out facts showing knowl-

edge or notice on the part of the accused that the witness

or officer was such. It is therefore evident that the

Pettibone case has no application here.

The cited case was decided in 1893, long before the

passage of R. S. 1025 (Title 18, Sec. 556, U. S. C. A.),

which provides:

"No indictment * * * shall be deemed insuf-

ficient, nor shall the trial, judgment, or other pro-

ceeding thereon be affected by reason of any defect

or imperfection in matter of form only which shall

not tend to the prejudice of the defendant.

"

The Cochran case, supra, very recently has been cited

with approval by the Supreme Court of the United States

in the case of

Hagner v. U. S., decided April 11, 1932.

The Hagner case also cites the following:

Rosen v. U. S., 161 U. S. 29, 34;

Grandi v. U. S. f
262 Fed. 123;

Stephens v. U. S., 261 Fed. 590;

Bouldin v. U. S., 261 Fed. 672;

Phipps v. U. S., 251 Fed. 879.

We quote the following from the Hagner case

:

"Upon a proceeding after verdict at least, no prej-

udice being shown, it is enough that the necessary
facts appear in any form, or by fair construction can
be found within the terms of the indictment."
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The Rule Requiring Certainty in the Indictment.

On page 40 of his brief appellant cites the case of

United States v. Crnikshank, 92 U. S. 542, 23 Law
Edition, 588. The cited case was decided in 1875, long

before the enactment of section 269 of the Judicial Code

(Tit. 28, Sec. 391, U. S. C. A. passed February 26, 1919,

40 Stat. 1181). But notwithstanding that fact we believe

that the indictment in the instant case complies with every

requirement laid down by the Supreme Court in the Cruik-

shank case.

We respectfully submit that "every ingredient of which

the offense is composed" is "accurately and clearly al-

leged" and that the description of the charge of conspiracy

is sufficient to advise the accused of the charge against him

and that the allegations are sufficient to enable him pro-

tection against further prosecution for the same cause and

are sufficient to support a conviction.

It Was Not Error to Admit Statement of Olie Olson.

On page 41 of his brief appellant states that his rights

were invaded by the admission in evidence of the signed

statement of the defendant Olie Olson which was made

after the conspiracy terminated claiming that the evidence

was hearsay.

This point has already been discussed under the heading

of "Testimony of Whitfield" where we have shown that

the court admitted this statement as against Olson only

and specifically instructed the jury that it could not be

considered for any other purpose.

The logical effect of appellant's objection to the admis-

sion of this statement carried to its ultimate end would bar
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any confession or statement made by any one defendant

where there are several accused in the same indictment

from being received in evidence for any purposes what-

ever. Such ruling- would require that each defendant be

tried separately where there is any statement or confes-

sion involved.

In the course of appellant's discussion on this point he

cites the case of People v. Gonzales, 136 Cal. 666. In

that case two defendants were jointly charged with murder

and the court admitted declarations made by one of the

defendants inculpating the other and tending to excuse

his own conduct. The Olson statement is altogether dif-

ferent as he does not attempt to excuse himself or to

inculpate others except so far as the bare statement of

the facts involved them.

The cited case, however, was decided in 1902 before

the adoption of section 4J4, Art. VI of the Cal. Constitu-

tions, which reads as follows:

"No judgment shall be set aside, or new trial

granted, in any case, on the ground of misdirection

of the jury, or of the improper admission or rejection

of evidence, or for any error as to any matter of

pleading, or for any error as to any matter of pro-

cedure, unless, after an examination of the entire

cause, including the evidence, the court shall be of

the opinion that the error complained of has resulted

in a miscarriage of justice."

Government's Exhibit 6, Consisting of Liquid Taken
From the Gravity Tanks at the Foss Ranch.

On page 42 appellant asserts that it was error to admit

the above referred to exhibit and that the rights of appel-

lant were prejudiced thereby. This subject has already
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been discussed on previous pages of this brief under the

heading of "Facts". The evidence shows that the still

in question was set up and operated and the mash which

Whitfield obtained from the gravity tanks shows the pur-

pose for which the still was constructed.

The mash was analyzed and found to contain 3.24 per

cent, alcohol by volume. The mere fact that this mash

was not analyzed until some time after the termination of

the conspiracy and that the alcoholic content might have

resulted from fermentation subsequent to the abandon-

ment of the still, the presence of such alcohol is prima

facie evidence tending to show the purpose for which

the apparatus, still, etc., were intended. The fact that

some time elapsed between the time the mash was depos-

ited in the gravity tanks and the time it was analyzed goes

solely to the weight of the evidence.

On page 46 of his brief appellant contends that pre-

judicial error was committed by the court in refusing the

defendant Coates the right to develop through the cross-

examination of Malter the motives which impelled him to

come forward and testify and the refusal of the court to

permit appellant to develop bias, prejudice and interest on

the part of Malter. As we have already stated on previous

pages of this brief appellant was accorded every reasonable

opportunity to show the interest or bias if any of Malter.

The record shows that Malter was one of the originators

of the conspiracy; that he was not indicted; that he as-

sisted the government in obtaining the still involved and

in offering his testimony in its behalf. Furthermore, we

fail to understand wherein an answer to the question

shown on page 45 would have helped appellant. The testi-
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mony of Malter obviously had very little impression upon

the jury and the transcript of his testimony will show

that he afforded very little corroboration to the testimony

of Stumpf. This is manifest for the reason that while

Malter and Stumpf both testified that the defendant Brix

was an active fellow-conspirator in the early stages of

the enterprise, the jury failed to convict Brix. It is there-

fore impossible to conceive wherein and in what manner

Coates was prejudiced by the ruling of the court com-

plained of.

The comments of appellant on pages 45-46 of his brief

concerning the exclusion of the testimony of the witness

Malter on the ground that he had been permitted to read

from the reporter's daily transcript has already been dis-

cussed.

From a full and careful review of the record and after

careful consideration of the points urged by appellant we

fail to discover any error on the part of the trial court

which did or could have operated to the injury or prejudice

of this appellant and we therefore respectfully submit that

the judgment should be affirmed.

Respectfully submitted,

Samuel W. McNabb,
United States Attorney.

P. V. Davis,

Assistant U. S. Attorney.
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Sufficiency of Count One of the Indictment

In his opening brief appellant takes the position that

Count One of the Indictment, namely, the conspiracy

count, does not state facts sufficient to constitute a viola-

tion of the law. The Government, in its reply, in order

to illustrate the sufficiency of this indictment, quotes



from Cochran vs. United States, 157 U. S. 286, 39 Law
Ed. 704, as follows:

"The true test is not whether the indictment might
possibly have been made more certain, but whether
it contains every element of the offense intended

to be charged and sufficiently apprizes the defen-

dant of what he must be prepared to meet, and in

case any other proceedings are taken against him
for a similar offense, whether the record shows

with accuracy to what extent he may plead a former

acquittal or conviction."

It is respectfully urged that the indictment under ex-

amination does not measure up to such test. In said

Count One it is charged that the defendant and others

conspired to violate sections 3 and 25 of Title Two of

the Prohibition Act in that they did manufacture and

possess apparatus intended and designed by said defen-

dants for the manufacture of intoxicating liquors.

The character of the apparatus with which they are

charged to have conspired to manufacture and possess

is not described, nor is the apparatus in any manner

described. Therefore, that such apparatus was intended

and designed for the manufacture of intoxicating liquor,

becomes a mere statement of a conclusion by the pleader.

Furthermore, there is nothing in Count One to ap-

prize the defendant of what apparatus he conspired to

possess, and after the filing of that indictment the Gov-

ernment might have taken any position in respect to

the component elements of that apparatus that it saw fit,

and there is nothing now which would prevent the Gov-

ernment from laying another conspiracy to the same

defendants and in identical language, with the expecta-



tion of using in evidence other physical things than

those used in the case at bar, as designed and intended

for the manufacture of liquor. The defendant could

not plead former jeopardy or conviction.

It is no answer to this proposition to state that this

is a case of conspiracy and hence the indictment need

not be pleaded with the same degree of particularity as

is required in charging a substantive offense. Machinery,

property, implements, tools, material of almost any

character might or might not constitute apparatus in-

tended and designed, from the pleader's viewpoint, for

the manufacture of intoxicating liquor; but the absence

of any description of such apparatus, we respectfully

repeat, leaves the defendant, first, wholly ignorant in

point of fact of the things which he conspired to pos-

sess, and, second, leaves him open to any number of

charges without the ability to plead the jeopardy of a

former conviction. We believe that the necessity of

pleading facts, and not conclusions taken substantially

from statutory declarations, in order to state a criminal

offense in an indictment, is illustrated in the case of

Aroniss vs. United States, 13 Fed. 2nd, 620. The indict-

ment there charged that the defendants "did knowingly,

wilfully and unlawfully maintain a common nuisance,

that is to say, at the premises known as the Bismark Cafe,

situated at 25 East Hanover street, in the city of Tren-

ton, where intoxicating liquors, namely, beer, wine and

whiskey, were kept, in violation of title two of the Na-

tional Prohibition Act," etc. The Court says that the

statement that the defendants did unlawfully maintain

a common nuisance at a named place and in violation

of the National Prohibition Act did not state an offense



as maintaining a nuisance, as it did not give any indi-

cation of the circumstances that made it such, and says

that the added words, "where intoxicating liquors, name-

ly, beer, wine and whiskey, were kept," does not make

the indictment sufficient.

The Government took the position that the indictment

was good because it repeats the words of the statute,

which provides that

"any * * * house * * * where intoxicating

liquor is manufactured, sold, kept or bartered in

violation of this title, * * * is hereby declared

to be a common nuisance."

But the Court held:

"To charge that a place was a common nuisance,

the pleadings must show the acts, there occurring,

by which the place was used to violate the law. The
mere allegation that it was a place where liquors

were kept leaves the character of the place open to

dispute and, therefore, to uncertainty, for, under

the law, liquors may be kept lawfully and kept un-

lawfully. * * * One ingredient is the use to

which the place charged to be a common nuisance

was put; in this instance, we surmise, the keeping

of the liquor for sale; but if liquor was not kept

for that purpose, the place was not a common
nuisance. Merely stating an offense in the words

of the statute is not sufficient except where in cases

'where the words of the statute themselves * * *

fully, directly and expressly, without any uncer-

tainty or ambiguity, set forth all the elements neces-

sary to constitute the offense intended to be pun-

ished.' (United States vs. Simmons, 96 U. S. 360,



362, 25 L. Ed. 819; Evans vs. United States, 153

U. S. 584, 587, 38 L. Ed. 830.)

"The statute declared on does not do this. It

merely refers to a house where liquor is kept 'in

violation of one of its provisions and leaves the

pleader to show the violation by stating facts which

come within its terms."

The Court then points out that it is not aided by ref-

erence to the alleged common nuisance as a cafe, because

the Government urged that keeping liquors in cafes is

not lawful, and finally says

:

"A valid accusation of crime cannot be made by

argument or by inference, but can only be made by

stating facts which, without more, show the offense."

It is elementary that a defendant is presumed to be

innocent and that that is the reason why an indictment

must allege facts which directly brings home to him the

crime with which he is charged. He is not, by law,

supposed to know or held to have knowledge.

The things which the pleader may have had in mind

as apparatus intended and designed by the defendant for

the manufacture of liquor, yet in no sense designed to

that end, are too numerous to mention. As to what they

are, the indictment is silent in respect of such identifica-

tion of the physical things which the defendants intended

to possess as would enable the defendant to combat a

future indictment by the allegations of fact in the first

indictment.

As against this argument of appellant the Govern-



ment cites R. S. 1025 (title 18, sec. 556, U. S. C. A.),

which provides:

"No indictment * * * shall be deemed insuffi-

cient, nor shall the trial, judgment, or other pro-

ceeding thereon be affected by reason of any defect

or imperfection in matter of form only which shall

not tend to the prejudice of the defendant."

This appellant is not complaining that the indictment

in Count One is insufficient in matter of form, but in

matter of substance, in matter of failure to charge the

very thing that he is said or supposed to have done or

contemplated; the failure to so much as hint the nature

of the thing he conspired to possess or to show its adap-

tability to the purpose of violating the law; and since,

as the Government points out, the Cochran case, supra,

has very recently been approved by the United States

Supreme Court in the case of Hagner vs. United States,

decided April 11, 1932, the statute relied upon, 1025,

above quoted, is of no aid to the Government, because

the rule in the Cochran case and the rule in the Aroniss

case were laid down long after the enactment of that

statute.

Error to Admit Statement of Olie Olson

In his opening brief appellant, at page 41, urged error

in the admission in evidence of a signed statement of

defendant Olie Olson, made after the termination of the

conspiracy, as hearsay. The Government, in reply,

would seem to take the position that the authority relied

upon, namely, People vs. Gonzales, 136 Cal. 666, is no



longer the law because decided before the adoption of

section \
l/2 of article 6 of the California Constitution,

quoted in its brief, and providing generally that judg-

ment shall not be set aside or a new trial be granted for

errors in the admission of evidence unless the court is

satisfied that there has been a miscarriage of justice.

Without speculating as to whether the rule of the

Gonzales case would or would not be followed by the

Supreme Court of California because of the enactment

subsequent to its decision of the constitutional provision

referred to, we believe that the same does not warrant

the receipt in evidence of hearsay testimony; does not

do away with the right of a defendant to be confronted

by a witness in order that he might cross-examine him.

No such right was accorded appellant so far as the testi-

mony of Olie Olson, given in the form of a statement

made after the culmination of the conspiracy, was con-

cerned.

The Facts Are Insufficient to Warrant the Conviction

of Coates

Among the assignments of error in appellant's opening

brief is found, "The evidence is insufficient to support

the verdict." Much of the testimony received at the

trial is included in the brief, and upon that testimony

appellant took the position in argument that the evidence

which was received indicated the existence of at least

two distinct conspiracies to which Coates was not com-

mon, namely, the Stumpf-Malter-Coates conspiracy, if

any existed, and the Brix-Malter-Stumpf conspiracy, if

such existed.
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The Government, in its reply brief, contends that not

only there were not two distinct conspiracies, but says

that appellant's argument leads to an absurd conclusion,

namely, that every time a new participant enters into a

conspiracy such entrance terminates the conspiracy then

under way and creates a new one, and that such doctrine

finds no support in law.

Taking the Government's brief as a whole, it seems

to view this situation from the perspective which may be

thus stated : That any conviction which may be upheld

should be upheld. We, however, while granting the

propriety of always upholding just convictions, believe

that only those convictions should be affirmed which

meritoriously ought to be affirmed, and in consequence

respectfully draw this court's attention to what we con-

ceive to be a very reasonable version of the evidence

received below, which indicates to us that Stumpf and

Malter never intended, as the result of conspiracy or

otherwise, to construct a still or to seriously possess prop-

erty or apparatus designed and intended to construct a

still; but, rather, that they at most assumed to possess

such property with a view to obtaining money from vic-

tims. Viewed from this standpoint, the testimony of

Government witnesses, and we refer particularly to that

of Stumpf and Malter, shows that their design and plan

was to obtain money from Brix and Coates by the opera-

tion of what appears to be a confidence game.

Malter had been a dealer for many years in grape

concentrate syrups, and says on page 168 of the tran-

script that he "sold the same to those who would illegally

extract alcohol therefrom." He was, in a sense, a con-



spirator, and the chief conspirator; he was not indicted;

he called himself the brains of the enterprise, and such

brains was his contribution to the conspiracy.

Stumpf, who admittedly had been convicted of two

felonies against the Government, was to contribute to the

Stumpf-Malter enterprise his consummate skill as a boot-

legger.

In order that this combination might profit them, they

looked for dupes. Brix, dupe No. i, was a gas station

filling operator and he was inveigled into the Malter-

Stumpf-Brix conspiracy, which had no other object than

to secure money from Brix and not to construct a still or

to possess any property really intended for that purpose.

He put up his hard-earned money, some seventeen hun-

dred dollars, and when he had "run out of the deal,"

quoting Stumpf s testimony (Tr., p. 93), Maker and

Stumpf would appear to have decided that the time was

ripe for another dupe to be called upon for money.

It is not claimed that the first conspiracy agreement

or effort ever resulted in anything more than the taking

of Brix's money, the pretending to build a still and the

delaying of proceedings until Brix became wearied,

and the consequent putting of Brix upon or.e side that

somebody else might be looked for This scheme, pure

and simple, was to draw somebody into the transaction

by pretending to manufacture grape concentrates or

syrups, which was legal, rigging up of an improvised

still, without ever intending to run it as such, and, when

the unfortunate victim would want an accounting, to dis-

mantle this stage machinery or apparatus, with the
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familiar cry that the "prohibition agents are coming."

That is what happened in the Brix case.

Stumpf testified several times, as appears from appel-

lant's opening brief, as did Malter, that the Malter-

Stumpf-Brix combination was conceived and termi-

nated before the appellant Coates became the financial

angel and the victim of the second or renewed effort of

Stumpf and Malter to find someone from whom they

might get some more money. Stumpf testified (Tr.,

p. 65) that he and Malter saw Coates on the street irij

Fresno and it looked like some new money for them.

Malter suggested that they talk to Coates to get him into

a deal. As to what the deal was going to be, the testi-

mony was fragmentary, but Malter and Stumpf worked

a confidence game of having Coates and Malter turn

over to Stumpf, who was styled the treasurer, five hun-

dred dollars each, and thereafter, without the knowledge

of Coates, Stumpf returned the five hundred dollars to

Malter. Stumpf testified Mr. Malter was to put up

half the money and Mr. Coates half the money. "I

knew all the time that Mr. Malter never put up any

money. We were fooling Coates. Coates believed Mal-

ter was putting up 50-50 all the time." (Tr., p. 89.)

Having gotten Coates into this game, the evidence

shows that the base of operations was shifted every two

or three weeks on the theory that the "prohibition agents

are coming."

Meanwhile the so-called still was not in operation, nor

could it operate.

There came a time when Coates had put into this

enterprise approximately three thousand dollars; and,
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taking with him one Olson, he went out to the Foss

ranch, the place described in the indictment, and Olson

immediately told him that this so-called still could not

run or would not run ; that the sugar and water which

was being masqueraded as mash was ineffectual for any

purpose, and Coates, having discovered that a fraud had

been perpetrated on him, became indignant and in no

uncertain language declared that he had been defrauded,

victimized, would not put up another cent, and threat-

ened legal action.

At this juncture the organized forces of money-get-

ting, Stumpf and Malter, and the Government, came

in contact and moved very quickly. The so-called plant

at the Foss ranch was hijacked by Stumpf (testimony of

Malter, Tr., p. 170) and moved down to Malter's ranch,

where, by appointment, the prohibition agent, Mr. Whit-

field, was there to seize the apparatus "designed and

intended'' for the manufacture of intoxicating liquor con-

taining an alcoholic content of more than one-half of

one per cent by volume.

In the foregoing narrative we have failed to call the

court's attention to three things

:

The Government, in its anxiety to convict, offered tes-

timony that Malter and Stumpf brought to Coates at

Fresno a little mayonnaise jar or glass containing a

small quantity of potent beverage, and that Coates took

several drinks and said, "It's good," and asked whether

he could not get five gallons of this for drinking pur-

poses. (Tr., p. 165.) Secondly, that some time in Janu-

ary a sample was taken of the so-called mash or mess at

the Foss ranch, which was analyzed in April and
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claimed to be mash containing 3.24 per cent alcohol by

volume. Since, from the testimony of the Government

witnesses, it appears that such so-called mash as was on

the Foss ranch was nothing but sweet water, from which

no alcohol could be made, we doubt that it could be

seriously contended that the contents of the mayonnaise

jar given to Coates had ever gone through the still on

the Foss ranch; and from the facts in the case it is safe

to assume that it had not, but that it constituted just one

of the means adopted by Stumpf and Maker for exciting

the interest of Coates in order that he might put up some

money/ The third thing we failed to mention was that

Malter and Stumpf, not being satisfied with having

duped Brix and Coates, looked for other victims, and,

in consequence, sought out somebody else, with the re-

sult that twenty-five hundred dollars was put up to buy

out some supposed partner's interest in the machinery,

with Malter and Coates, and the man who put it up did

not know that Coates was supposed to be a co-adventurer

with them, nor did Coates know that Arkalian had been

taken in. (See testimony, p. 73.)

It seems plain to us that these two Government wit-

nesses, Malter and Stumpf, merely were seeking money

from a series of victims, never having any purpose or

design to operate a still; but, assuming the truth of their

evidence, to at best use what appeared to be a still, to

play upon the cupidity of victims. The brains of the

enterprise, who feared that his indignant victims would

seek recourse against him for the recovery of the moneys

which he had filched from them respectively, was not

indicted, but he turned his victims over to the Gov-

ernment to save himself, and each evening received a
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daily transcript of proceedings that he might familiarize

himself therewith in order that his victims should be

convicted of a crime which was never contemplated by

him, Malter, or Stumpf.

It does not seem to us that justice has been done, but

merely that Malter has victimized certain people with

the aid of Stumpf; each of them has gone free, and

Coates, among others, has been convicted of a crime that

Malter and Stumpf never intended should culminate in

anything more than a means of obtaining money.

When Malter discovered that he could get no more

money, either by various statements to his victims as to

the buying of stills in Los Angeles or as to the necessity

of buying materials to erect stills on one or another of

the ranches where the evidence shows work was done by

him, he realized that the safest thing for him to do was

to assume the position with Stumpf that there had been

a genuine conspiracy to possess apparatus adapted to

making alcohol and "turned in" his victims to the Gov-

ernment.

The evidence in this case shows that the parts of the

alleged still had been dragged all over Fresno County

and had been shown to various victims, none of whom
knew that another was interested, merely to excite their

cupidity and get their money; not to buy a still or stills

with, but merely to profit Malter and Stumpf.

We most earnestly suggest that this version of the tes-

timony is reasonable and consistent with the very appar-

ent purpose which inspired Malter and Stumpf, and that

when the evidence is viewed in its proper perspective it



fails of establishing a reasonable and just basis for a ver-

dict against the appellant.

It is therefore respectfully submitted that for the rea-

sons herein and in the opening brief of the appellant

Coates urged, the judgment should be reversed.

Dated: May 16, 1932.

Edwin V. McKenzie,

Harry Gottesfeld,

George C. Carmody,

Attorneys for Appellant Coates.



No. 6792

IN THE

United States Circuit Court ofAppeals

For the Ninth Circuit

United States of America, I

Plaintiff,

vs.

Alexander Stumpf, J. L. Coates, Olie

Olson, Theodore Brix,^Zone Kirk-

orian, D. Arkalian, James Proctor

and Eugene L. Kenney,

Defendants.

J. L. Coates,

Appellant,

vs.

United States of America,

Appellee.

MOTION FOR REHEARING

i FILED
-D. B. MAXWEii,

640 South Main Street, *W*M
Los Angeles/ - iSSa

Davtd E. PeckiM,F ' %
Brix Building,

Fresno,

Attorneys for Appellant.





No. 6792

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

United States of America,

Plaintiff,

vs.

Alexander Stumpf, J. L. Coates, Olie

Olson, Theodore Brix, Zone Kirk-

orian, D. Arkalian, James Proctor

and Eugene L. Kenney,

Defendants

J. L. Coates, i

vs.

United States of America,

Appellant,

Appellee.

.

MOTION FOR REHEARING

The defendant, J. L. Coates, in the above action

does hereby move this Honorable Court for an order



directing and granting reargument on the several

counts as in the indictment in this case set forth, and

on each of them, and on the matters and proceedings

as contained in the record in this case materially

affecting the constitutional rights of this defendant,

to-wit

:

This motion raises three main points:

(a) The purpose and effort of defendant was

the promotion of his vineyard industry and not

with any purpose or act of illicit distillery.

(b) The apparent assumption on all sides was

confession of guilt by defendant.

(c) The sentence is not justified by the facts

and circumstances.

The severity of the sentence, to-wit, one year and

one day in Federal penitentiary McNeil's Island, im-

posed on the defendant in this case, or indeed any sen-

tence of imprisonment was, it is believed, wholly un-

justified by all the facts and circumstances developed

during the trial in the District Court, and is abuse

of judicial discretion.

II.

It will be noted that the indictment in this case was

found and presented long after the plant had been

dismantled and after these defendants had severed all
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connection with Stumpf, or with the plant. Stumpf's

conspiracy was therefore ended.

The record in this case is believed to be consistent

with the innocence of these defendants, although the

opinion rendered by this Honorable Court proceeds

upon the view that it was admitted on behalf of the

appellant that he was a party to the conspiracy. In

that connection, we call to the Court's attention that

the mention of two conspiracies and naming of par-

ties thereto, was not in any sense an admission of

guilt, but was a statement by counsel of their analysis

of the organization of conspiracy, and the employment

of the terms used by counsel was the sole and only

basis for any construction of admission by defendant

of connection with Stumpf as conspirators. This Court

will see, therefore, the great injustice and injury done

to this defendant by such a construction being car-

ried throughout the entire case. Nowhere in the case

does it appear that defendants admitted any guilt

whatever. On the contrary they proceeded to trial on

the theory that they wTere not guilty, for had such

admission been made in the case, the trial would have

been an absurdity, and these defendants should not

be charged or held responsible for a misconception,

either through their counsel or otherwise, and wre pray

this Court for relief through rehearing and a new

trial.

III.

The Act of Congress requires the possessor of a still

to secure a permit for its use. Witness Stumpf tes-
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tifies that the still, so-called in this case, was a patched

up job affair (see Whitfield, page 148) ; Witness

Olson, also testifies that the still, as arranged there,

would not work in that way (page 108).

Obeying the Act of Congress, there was a choice

between securing permit, and dismantling the plant

and destroying the still. The latter course was chosen

and the plant entirely dismantled. Non constat that

had this defendant, or Stumpf, or anyone chosen to

operate the still, that he would not have secured the

permit as required by the Act of Congress, for which

he had abundant time and opportunity so to do, and

this Court, we submit, will now construe that situa-

tion favorably to this defendant. It is said that a

small quantity of alcohol was secured from the still

in a mayonaise bottle, but as to that, can we believe

Stumpf who admittedly was playing a most deceitful

game of fraud against Coates, or may he not have

procured the alcohol elsewhere'?

The dismantling of the plant was brought about

by Coates demanding from Stumpf an accounting and

return of the money he, Coates, had loaned to Stumpf,

as we contend, and upon opportunity expect to prove.

IV.

The record justifies the conclusion that Stumpf had

no intention whatever of engaging in illicit distilling

of alcohol and that no one in this case ever engaged

in the manufacture or distilling of liquor, and as the

right and time then both existed for obtaining a



license or permit, it would seem to us that the action

of the Government in securing the indictment was

unnecessary in light of the fact that the plant had

never operated and had been dismantled.

V.

That Stunipf never meant to engage in such trade,

and did not so engage, but did abandon his scheme

and the still at the point when he discovered he could

borrow no more money from Coates, who should not

now be charged with all the Stumpf rascality.

THE FUNDAMENTAL

It is fundamental in law, as well as business sense,

that, in any enterprise, minds must meet. An analysis

of this instant case shows Alexander Stumpf stand-

ing alone on the one side, promoting a fraudulent

scheme of deceit and false pretense, and on the other

side six victims including the two defendants, Coates

and Arkalian, and Brix; Coates' connection with

Stumpf was in aid of his grape concentrate business

;

Arkalian was a neutral figure but in contact with

certain circumstances, wThile Brix was admittedly in

conspiracy with Stumpf and Malter, yet notwithstand-

ing that he wTas a victim of Stumpf, so that in case

of either or all of them, the minds did not meet on the

common ground with Stumpf, and therefore no con-

spiracy involving the infraction of the United States

statute under which they were indicted, and no guilt

could be charged to them.



Stumpf alone had any knowledge of stills or their

operation, and as appears from the testimony, Stumpf

had no purpose to operate a still, and in the absence

of such purpose these defendants could not be guilty.

VI.

As showing Coates' condition of mind and business

purpose with reference to the Stumpf proposition, the

testimony of Coates Junior (page 175) shows that

the purpose of this defendant in talking with Stumpf

at all, was to promote the concentrate industry in

which he, the defendant, was largely interested.

The witness Cain, familiar with grape concentrate

business, also explains about Coates and his grape con-

centrate business, and that he never heard Coates say

anything about manufacturing alcohol, and that a

still is necessary in manufacture of grape concentrate.

The witness Ferdinand Andreas also refers to the

intention of Coates to put up a concentrate syrup

plant.

Likewise, the prejudiced witness Malter testifies

that the grape concentrate deal was mentioned to him

by Coates (page 167).

Also, the testimony of Nichols (page 174) referring

to conversation with different of the parties says,

"All the conversation was about concentrates."

The witness Coates testifies (pages 176-177) that

he got from Whitfield, a Government witness, that he,

Whitfield, believed that Coates started in a grape

concentrate syrup deal in the beginning.



Edna Pearl Coates testifies that the defendant,

Coates, told his father and the witness that he had

gone into the grape concentrate syrup.

Also, W. G. Phillips, a witness, testifies he heard a

conversation between Coates and Malter with refer-

ence to a grape syrup business—"a proposition for

entering into the manufacture of grape syrup was the

topic of discussion between the gentlemen besides

myself. Malter explained how grape syrup was

manufactured."

To the same effect was the testimony of Francis

Morin (page 184): "In conversation with Malter

he told me that he and Coates were in the syrup

business."

In the consideration of the case, the testimony of

all those witnesses established for Coates the purpose

of his going into the business at all was the grape

concentrate or syrup business and not in illicit manu-

facture of alcohol. In addition to all the above is

the testimony of Stumpf himself (page 66) at the

time he mentioned the proposition to Coates that

"Coates said: 'well, if it's the right thing, why I will

fee glad to come in,' " and no other construction

should be given against the interest of this defendant

than that he meant the grape industry.

Further, Coates Junior testifies (page 176) that

Malter absolutely assured him that through the hard

efforts of Henry Barbour, Congressman, he had, or
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would acquire, a proper and legal permit to make
grape concentrates.

In the face of all that testimony as to the purpose

of Coates advancing money to Stumpf, is it not clear

that Coates did not have a fair, impartial trial?

Perhaps it would be considered idle to speculate

as to why these matters did not come distinctly to the

attention of the jury, but it seems the plain fact that

the case should be tried on its merits on the theory

of absolute innocence under the counts of the indict-

ment. As matters went, these two boys seemed to

be, in some degree at least, the innocent victims.

VII.

We are mindful of the position of the case as

affected by the finding of the jury, but we submit to

this Court that, as the case seems not to have pro-

ceeded upon any theory of innocence, the jury never

had opportunity for consideration of the points herein

referred to, especially the items from "a to h," and

while we do not disagree with the legal propositions

laid down in the opinion by His Honor, Judge Neterer,

District Judge, yet, the injustice which circumstances

have surrounded this defendant is so appealing that

it is believed, and we trust, that this Court will see

that side of the case to be uppermost, so that a future

trial will be upon all of the facts instead of limited

mainly to Alexander Stumpf.
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VIII.

The record, taken as a whole, justifies the construc-

tion and conclusion that Coates' connection with

Stumpf was as a creditor consistently following from

place to place the money he had unwittingly handed

to Stumpf, and that the relation between them was

that of debtor and creditor, and in that character alone

he sought Stumpf out at different times and places,

having the purpose and belief that the proposed busi-

ness was the manufacture of grape concentrates.

IX.

The record, as a whole, justifies the view and con-

clusion that defendant did not have a fair and im-

partial trial, and we submit to the Court that when

defendant had closed his case before the jury and re-

quested of the Court peremptory instructions that

they should find for the defendants, that such request

or motion was in the nature of a demurrer to the

case as presented, and, in the absence of testimony by

the defendant, we beg that this Court will give due

consideration to that feature and grant a rehearing

and new trial to the end that all facts may be pre-

sented before the jury and justice done to these

defendants.

That request to the court below for instructions

to find for the defendants is the key, not only to de-

fendant's confidence in the request in the nature of
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demurrer, but his great confidence in his innocence

appearing in the case from the evidence, and it is

with confidence that we take the same attitude.

During the trial and in the instructions to the

jury, and also in the opinion filed by this Honorable

Court, much was made over the memorandum on a

yellow card containing items written by this appel-

lant, giving costs of items of material purchased by

Stumpf.

Regarding that, we respectfully submit to this Court

that the proper and fair construction of the incident

of that card was to establish by Coates the amount

of money that was owed to him by Stumpf, and that

card was used as an item of guilt as a conspirator,

and we submit that when that piece of paper was

given what seems a forced construction against the

appellant, and given such prominence and importance

in the case before the jury and in this Court, it was

most damaging and prejudicial to the interests of ap-

pellant, and it seems to us should now in this Court

entitle appellant to a new trial.

XI.

We respectfully submit to this Court the follow-

ing rulings of the court below against appellant and

over his objection and exception, all of which we

contend are prejudicial to the interests and rights of

defendant

:
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a The trial court admitted in evidence certain parts

of alleged still which had been found hidden

among some bushes, and went before the jury as

equipment owned by all the alleged conspirators,

when in point of fact they were, and had always

been, the property of Alexander Stumpf, and the

plant dismantled and any conspiracy ended. This

matter was extremely prejudicial to the interests

of appellant in that it suggested to the jury the

idea of a still in operation controlled and owned

by this defendant as a conspirator.

b The trial court admitted Alexander Stumpf to tes-

tify, under objection, regarding a conversation

between himself and Malter regarding matters

that occurred after the still had been dismantled

and the conspiracy ended by Coates' interference.

That assumption and statement of conspiracy in

connection with the immediate offer of " Con-

denser" was of itself prejudicial to this de-

fendant.

c The admission by the court of the yellow card, as

exhibit #4, was extremely prejudicial to the in-

terests of appellant.

d The court admitted evidence, exhibit #5, being a

contract of purchase for the Foss ranch bearing

the signatures of Foss and wife and Alexander

Stumpf. This offer, admitted after Stumpf had

shown himself a conspirator, and the man dealing

with the ranch, was irrelevant and immaterial as

tending only to indicate that Coates was con-
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nected, as a party, in the purchase and ownership

of that property, and he was therefore greatly

prejudiced thereby.

e That the court permitted Stumpf to testify, against

objection, conversations or statements of D. Ar-

kalian, one of the defendants, regarding al-

leged transactions by him connected with nar-

cotics, and that evidence was extremely preju-

dicial to this defendant. Objection overruled and

exception taken.

f The court permitted a typewritten statement of

certain conversations attacking Mr. Coates on

some collateral ground, and defendant had no

opportunity for cross-examination, which was

necessarily prejudicial to appellant (Whitfield,

page 141).

g W. G. Whitfield was permitted by the court, against

objection, to testify about an alleged offer of

Brix to plead guilty as a conspirator; not being

made in the presence of defendant Coates, and

made after conspiracy had fully terminated. We
complain of being thereby prejudiced.

h The following ruling was made:

"The Court. Is this the result of a conversa-

tion that was told you ?

A. Yes sir.

Q. By whom?
A. By Stumpf.

The Court. All right, overruled,''

to which exception was taken.
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XII.

In the interest of this defendant, it is an important

and rather remarkable feature to call to the Court's

attention that the many offers and objections to testi-

mony on the part of the Government there was favor-

able action of the Court, and all offers of testimony

made by the defendant objected to by Government

were sustained.

XIII.

While it is true, as pointed out by this Court, that

defendant must be prepared to meet the facts set

forth in the indictment and that the question of suf-

ficiency of the indictment wTas not properly raised

in the case, we submit and now beg that this Court

will take that circumstance into consideration in de-

termining the question of a new trial, when defend-

ants themselves can be heard and all facts placed be-

fore the jury.

XIV.

The defense, having rested its case, and the matter

of time for reargument having been settled, the Court

made the following remarks, in the presence of the

jury:

" Gentlemen, I feel this way, that the facts of

this case, or rather the questions that the case

will determine or will turn upon, is quite clear,

and if in fact I question whether the limit given

is not an excessive limit in view of the entire com-

plexion of the case; I don't think any injustice

is being done to anybody by reason of the limit

placed upon the time."
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On application for time, the Court allowed forty

minutes and then added:

"No, the case must go to the jury today.",

to which counsel for this defendant took an excep-

tion.

It may be observed in this connection that the trial

court itself being apparently misled by that very un-

fortunate occurrence of two conspiracies in the record

being construed and treated as admission of guilt on

the part of this defendant, and presumably that con-

viction on part of the court below accounts for the

sentence as it stands. May we say here that the jury

was out approximately 24 hours.

XV.

Thereupon, the defendant Coates, through his coun-

sel, then and there asked the court to instruct the

jury to return a verdict of not guilty on the ground

that the evidence was, and is, not sufficient to justify

any other verdict than a verdict of not guilty on the

first count, the second count, the third count and the

fourth count of the indictment, which request was by

the court denied and exception taken by defendant.

Very respectfully submitted,

D. B. Maxwell,

David E. Pechinpah,

Attorneys for Appellant. y&,
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